S.4.(MD)No.336 of 2018

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 20.06.2023
CORAM:
THE HONOURABLE MR.JUSTICE ABDUL QUDDHOSE

S.A.(MD)No0.336 0of 2018

1.Velusamy Servaikarar

2.Ramanathan ... Appellants
/Vs./

1.Poo Murugan
2.Vilvalingam
3.Lakshmi
4.Shanmugalakshmi
5.Sub Registrar,
Sayalkudi,

Ramanathapuram District. ... Respondents

PRAYER: Second Appeal filed under Section 100 of the Civil Procedure
Code to set aside the judgment and decree passed in A.S.No.60 of 2014,
on the file of the Sub Court, Paramakudi, dated 17.11.2016 confirming
the judgment and decree passed in O.S.No0.58 of 2008 on the file of the
District Munsif Court, Muthukulathur, dated 01.08.2014.
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For Appellants  : Mr.H.Thayumanaswamy

For Respondents : Mr.A.Arumugam (R1)
No appearance (R2 to R4)
Mrs.S.Jeya Priya

Government Advocate

JUDGMENT

This Second Appeal has been filed challenging the concurrent
findings of the courts below. The defendants 1 and 2 in the suit in
O.S.No.58 of 2008 on the file of the District Munsif Court,
Mudukulathur are the appellants herein. The respondents are the
plaintiffs and the third defendant in the suit. The suit was filed for
declaration that the mortgage deed executed between the first and the
second defendants i1s invalid and hence, it has to be cancelled. In the
forthcoming paragraphs, the parties are described as per their litigative

status in the suit.

2. It is the case of the plaintiffs that the mortgage deed (Ex.A14)

executed between the first and the second defendants is a fabricated
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document and hence, it has to be cancelled. According to the plaintiffs
Ex.A14, mortgage deed is a self serving document and it does not create
any title in favour of the first defendant, who had executed the mortgage
deed in favour of the second defendant. According to the plaintiffs, the
first defendant does not have any title over the suit schedule properties.
The plaintiffs categorically pleaded that the mortgage deed (Ex.A14) is a
fabricated document. The plaintiffs pleaded that they are the absolute
owners of the suit schedule properties and the patta also stands in their

names.

3. However, as seen from the written statement filed by the
defendants, they claim that the mortgage deed (Ex.Al14) is a valid
mortgage. Based on the documents of the years 1905 and 1909, the
defendants traced their title over the suit schedule properties. They also
claimed that the patta is also standing in the joint names of the plaintiffs

predecessors as well as the defendants predecessors in title.

4. Based on the pleadings of the respective parties, the trial Court

framed issues. Before the trial Court, the plaintiffs filed 14 documents,
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which were marked as Exs.Al to Al4 and two witnesses were also
examined on their side, namely, the second plaintiff, Poomurugan as P.W.
1 and another person by name Pandiyan as P.W.2. On the side of the
defendants, 20 documents were filed, which were marked as Exs.B1 to
B20 and three witnesses were examined, namely, the second defendant,
V.Ramanathan as D.W.1 and two other persons by name, S.Kadhar

Mydeen and Narayanan as D.W.2 and D.W.3 respectively.

5. The trial Court, namely, the District Munsif Court,
Mudukulathur, by its judgment and decree dated 01.08.2014 passed in
0.S.No.58 of 2008 decreed the suit in favour of the plaintiffs by
declaring that the mortgage deed dated 03.01.2006 (Ex.A14) executed by
the first defendant in favour of the second defendant is a invalid
document and consequently, granted the relief of declaration as sought
for by the plaintiffs in the suit by cancelling the said document. The trial
Court, while dismissing the suit, has categorically given a finding based
on the documents produced by the defendants, which have been marked
as Exs.B1 to B20 that the said document did not refer to survey numbers,

extents, Pimash numbers and patta numbers pertaining to the suit
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No.11 of the judgment reads as follows:
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“L1aPy et & ssi _&rinfsb _BTeUT CFTHH1BBea6b
1 Dosbs GITdHmsd CuTHISH  olsials  DpaumoiIpld HTHSHeD
Gainuii_afsbemev. GLogpid 19y &5t & st _&rinfsb
Qi Hsirem P.onr.gm.9y.2 4 9,11,12,13 14 Dyl
DpalcuhiBsT PG CITHE DG orsual®Hidlsd GHTLITY 2 sitem
Dpalcoumibst  oTeiiml  1PySeums?  srinfsd Blap1PBsliL_afsbsmev.
Cobu  pacoumisalsd  STauT  GITHHIEBHAT  FTC  6T0didbe
BITeo0I1LIL_ a1 6L6m6D. Cospld 17T 1.5, IT.eMT.FT.D.2,
P.aur.gm.<. 7, pSuemen alpdd® GCIFTHSHIBHT 1PTSuTSBembd
UTHE D  oleiiiens BplPhs  sEHs  Dpeusoumisdt  Sebsmsv.
Gogyid 1P.IT.FT.Dh.3 Dpeulgl alpsHeit 210 Sewsbs GITEHH 6
BUThapbd UTSSINU L B 6T6iml  BeodiBsiTen gl CLogyid
Wysamdsstt  syinfedb  1Peur.am..8  grepsChait  GuID
23.12.1905 I Gx8 pSHIFIMO Caitemanunsd 1ib  Devks
CITEHE N @ GNIBHD Hoywd GHTHEBILL BTATSTH _HTHBHD
GFhiiu” Bsitergl. Cobuly (P.aur.am.9,.8 2 umirenanufGio Cumgl
P suled GITHEHD FTCu HIOUCTT GoTHS  afsvds TeouGLom
U me  BIOUT  ulLm  BhuT  ergleyd  &mauliuL_afsbnev.
Cspid sudled GITHEH Bl LML DeMabahbGHD  aIPHd
_&ITalT 11D JOUNY X G5 85601 D66 HEHBEGLD
@5HINCUT BaTsDsmeD. .aur.gm..8  anphss 10  Deoks
GITHE NG D I 60l Jyeus0lD 6T6TLIG  6F DDIBGBITETE@HIOLILY WITH
Devemev. G  IPgHeun s &Hyinfsd  afsbaPuisosdt  CaTema
25 /2 Gadll 20 SBeoks GaTHED UTHESUNI L5 erei)
PUUYSCBTTaTIILIL BeiTon gl THE®T  afebasooredl  CaiTsmel
apeoloT s &Hmedl 210 Deoks GITEHH Shisapbd 27 V2 Gawtn”

UGS eTeImID Fn Pujsiremeorit.”
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6. As seen from the above findings, it is clear that the defendants
did not have any title over the suit schedule properties. On the other
hand, the plaintiffts had produced pattas, Exs.Al1 and A2 dated
24.10.2008 and 05.08.2008 respectively to prove that they are in
possession of the suit schedule properties. The plaintiffs have not sought
for declaration of their title over the suit schedule properties. The
plaintiffs have sought for cancellation of the mortgage, which according
to the plaintiffs, is a fabricated document created by the defendants to
create title over the suit schedule properties. If the plaintiffs had sought
for declaration of their title over the suit schedule properties, necessarily
he has to produce all parent documents, by which they trace their title

over the same.

7. However, the instant case is one where the plaintiffs sought
only to declare the mortgage deed as null and void on the ground that the
said document is a fabricated document. Therefore, the necessity for
producing parent documents, by which the plaintiffs derived title over the
suit schedule properties will not arise. It would suffice if the plaintiffs

produce the proof for being in possession of the suit schedule properties.
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In the instant case, the plaintiffs have produced pattas, Exs.Al1 and A2
standing in their names to prove that they are in possession of the suit

schedule properties.

8. Having categorically pleaded that the defendants did not have
any right to mortgage the suit schedule properties, as they did not have
any title over the same, it is for the defendants to produce documentary
evidence to prove that they have title over the suit schedule properties to
enable the first defendant to execute a mortgage deed in favour of the

second defendant.

9. As seen from the oral and documentary evidence available on
record, the defendants have miserably failed to produce any iota of
evidence to prove that the first defendant is having title over the suit
schedule properties to enable the first defendant to execute a mortgage
deed (Ex.Al14) in favour of the second defendant. The documents
produced by the defendants, which have been marked as exhibits do not
reflect the survey number, pimash number and patta numbers, which is

disclosed in the suit schedule properties.
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10. Only after giving due consideration to the same, the trial
Court, in its jJudgment and decree dated 01.08.2014 in O.S.No0.58 of 2008
and the lower appellate Court, in its judgment and decree dated
17.11.2016 in A.S.No.60 of 2014 have concurrently held that the first
defendant does not have any title over the suit schedule properties and
therefore, the mortgage deed executed by the first defendant in favour of

the second defendant (Ex.A14) is null and void.

11. The mortgage deed (Ex.A14) is of the year 2006. Till date, it
1s also not known about the status of the mortgage deed (Ex.A14), as to
whether the mortgagee has paid the dues to the mortgager or whether the
mortgage has been duly discharged. 17 years have been lapsed. Having
pleaded that the mortgage deed (Ex.Al4) is a valid mortgage, the
defendants ought to have produced necessary evidence before the trial
Court in respect of their contention that the mortgage deed (Ex.A14) is
not a fabricated document, but is a valid document executed for valuable
consideration. They have miserably failed to produce any iota of

evidence for the same before the trial Court. Both the Courts below have
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rightly considered all the contentions raised by the appellants /
defendants and they have rightly rejected the same by holding that the
mortgage deed (Ex.A14) is invalid document and it has to be cancelled.
This Court, on 12.02.2021, admitted this second appeal by formulating
the following substantial question of law:

“Whether the Courts below were right in granting
a decree for cancellation of the mortgage deed, dated
03.01.2006 in the absence of a prayer for declaration of
title of the plaintiffs?”

12. For the foregoing reasons, this Court is of the considered view
that the substantial question of law formulated by this Court at the time
of admission of this second appeal on 12.02.2021 has to be answered
against the appellants / defendants by holding that the mortgage deed
dated 03.01.2006 (Ex.Al) is an invalid mortgage deed and the
declaration sought for by the plaintiffs in the suit was rightly granted in

favour of the plaintiffs by the Courts below.

13. The learned counsel appearing for the appellants placed before

this Court a judgment of the Hon'ble Supreme Court of India in the case
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of Union of India and Others vs. Vasavi Cooperative Housing Society
Limited and Others (2014 (2) SCC 269), which held that in a suit for
declaration of title and possession, the burden of proof is on the plaintiff
to establish his case irrespective of whether the defendant's case was

proved or not. The decision has no applicability to the present case.

14. In the case on hand, the plaintiffs have not filed the suit for
declaration to declare that they are the absolute owners of the suit
schedule property, but they have filed the suit only to cancel the
mortgage deed, which according to them, is a fabricated document and an
invalid document. The plaintiffs have also filed pattas, Exs.A1 and A2 to
prove that they are in possession of the suit schedule properties.
Therefore, necessarily they have an interest in the suit schedule

properties.

15. When the plaintiffs have not sought to declare their title over
the suit schedule properties, but they have sought a limited relief of
cancellation of a mortgage deed and that too when they are having

interest over the suit schedule properties, the judgment referred to supra
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relied upon by the learned counsel appearing for the appellants will not
apply to the facts of the instant case as in the said decision, it was a case,
where the plaintiffs had sought for declaration of his title over the suit
schedule properties when necessarily the initial burden of proof is on the

plaintiffs therein.

16. For the foregoing reasons, there is no merit in this second
appeal and accordingly, this second appeal is dismissed.

17. It is to be noted that the mortgage deed comprises of several
properties, which includes the suit schedule properties also. Insofar as
the judgments rendered by the Courts below are concerned, it is restricted
only to the suit schedule properties alone and not for other properties.
The same 1s made clear by this Court in this judgment also. There shall
be no order as to costs. Consequently, connected Miscellaneous Petition

1s closed.

20.06.2023
Index : Yes/No
NCC : Yes/No
Sm
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ABDUL QUDDHOSE, J.

Sm

=

0O:
1.The Sub Court, Paramakudi.
2.The District Munsif Court, Muthukulathur.

3.The Section Officer,
VR Section, Madurai Bench of Madras High Court,

Madurai.
Judgment made in
S.A.(MD)No0.336 of 2018
Dated:
20.06.2023
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