C.R.P.(MD)No.2191 o
BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 06.04.2023
CORAM
THE HONOURABLE MR.JUSTICE C.SARAVANAN
C.R.P(MD)N0.2191 of 2022

and
C.M.P.(MD)No0.10215 of 2022

R.Subbara;j .. Petitioner
Versus

1.Subbaiah, S/o0.Varadan (@ Mookan

2.Veluchamy, S/0.Varadan @ Mookan

3.Perumal, S/0.Varadan @ Mookan

4. Murugan, S/o0.Varadan @ Mookan .. Respondents

Prayer :- Petition filed under Article 227 of the Constitution of India, challenging
the order dated 02.09.2022, made in I.A.No.3 of 2021 in O.S.No0.96 of 2020, on the
file of the Sub Court, Theni and to allow the Civil Revision Petition.

For Petitioner : Mr.C.Jeganathan
For Respondents ; Mr.P.Arun Jayatram
ORDER

The petitioner is the plaintiff in O.S.N0.96 of 2020 before the Sub Court,
Theni. The said suit has been filed by the petitioner for a declaration based on

adverse possession.
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C.RP(MD)No2191 0,

2. Before the Trial Court, the respondents, who claimed to be the owners of
the suit schedule property, filed [.LA.No.3 of 2021 under Order XXVI Rules 9, 10 and
11 read with Section 151 of C.P.C., for appointing an Advocate Commissioner. The
learned Sub Judge, Theni, vide fair and decretal order dated 02.09.2022, allowed the
said application. The relevant portion of the said order reads as under:-

"8.DIFL  MPHBTOH  eIFHToEISTIT/eurSwTed  Lgral Hudled
CaFThHHIbHmeN  CUTBISHSHI alleNbLemses WLBEBID CFWNIBISSHIS S L 6nerLl
uflemyib Camfl srdhasd QFuiwliil G Heemalulsd Smba l bH FLOUIGHI 60
LOEIHTITH6T/LITSHeuTdsst  Hrinlsd Gomuy 261k Hevdbd  OCaFTdHdlenerll
QurmpIsHE elenblend BBID SGeurdHerll uflesmyo Gamflujb, OFWeIBISHSHISH
sl Lewenl uflemyid  Gasmflud, MWIhHr 2 mIbHies &l Lewenll UflsTyb
Camfly  Gumuy OarTsdHlemers OuTmISH 1 WHed 4  Lysleurssel
gBUBHSHW  HewIwl S EUMIMIGET  FOWHSHIOTES — COBLIY  S6UEmIHIS6NT
CFLVHHHHFHEVED  6ledl  alleNMbLenasll  uflsmyd Csmfluyd HTEHHeD
QFuiwi’ (@B mevsweuulled GmbH ImHBBH. GBLlg  WeIHTrT  HILiisd
LrsHaurslee  alpdH@ aFThdHlemenl QUIBIHSH OCFWIBIHHIS HL L 6Ll
uflemyio Gasmil aHTCoETMmHAeNID  HTHHeL  QFUIHIGTENHTEL  HT6UT
260H QevHd QFTHIHL aurd gBUBHHUW  DUHBTONIL  SHL_(HLOTERISHENET
P HHIOSBTeTEHD CUTHLBH emewori  Bluwiwsid OFuiw  GeuswiBGLD  6T6dIMI
GBUILH Swe) HTHHe0 CFIWNILL BeTengl. sIFHTo@ISHTIT/eurg Hriied
SHTOUT  QFTHHT DILAILD  GIHTIOMISTIT  UFID  ERHHH  QIHIHTHLD,
DIFH60  Gomuguwimt  DSHHION  BIDWHSH  SLIQL MIS6T  er1pll  (pwBFSHE
aralsoeney  eleiml L CFusmenr  GFWIwtLL (Beiengl.  @bHlemeoulsd  SHTeur
2005 Qevdbd OFTHFH WTHEHEG UTSHHWOLLL S 66ildh GBHHID DFH6D
QTS L9y &5l g5l b 61l 6o1 SINILIGILD GBI HHID QUDHG)
algmyenemiulesl  @mFHulevsTe  Hiomelds Quisd. DCHFOWID, SHTeum
2008 @Qevdbd  QFTHHewe  GIHTOMISTIT/6UTEH  HBTOI]  QFUISH
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appointment of an Advocate Commissioner cannot be countenanced. It is submitted
that the suit is for declaration based on adverse possession. Therefore, the Trial
Court has committed an error in appointing the Advocate Commissioner.

submitted that the intention of the respondents is to divert the attention of the Court

C.RP(MD)No2191 0,

&I IQLMIG6T HL1g mHaUSTE SPGB Gwmuy CFrhdleneil CQUTBISHS
g gBuUBSHHUleien S (BLOTEImIGmeT UBMB  Geuswig  CFWNIMISHSHIS
sliemen  uflsmpd  Gasmfl  agliCsmmileno  HTdhsdsd  CFuiwiiul (Beiten
Blemeoulley, CoBuly  weIHTIT  GSWIUUILBeiten  USSHTOIIY  SLIgL HIl60
SN B6IT  GMIHGHI HHIOHIB  eneurli  BUIDeID CFUIH Blev DieTeneLt
2 FHAlU|LeT DieNbhFH DWHMB HTHH6L OCFUIHTEOHTEN DH6 D6V H6IT
GPHS  BQbHSHOABSHBEG CBMWEIGBD  ETHILSTEO  BHIEB DD
IHIULILD6OTLD QaFu1gl 2 H5H7al[HeubxH b ull6ir HEVEDIH G o HhHHHI
sl  @BBHIOBD  BHBISHMWSH.  GogID  WEISTIT ST BBBBIHS
PSSP ET Heoidl THHHeCuUTH &l gdbsTgur 1] CDJ 2008 SC 1215
dt:16.07.2008, Haryana Waqf Board Vs. Shanti Sarup and others, 2] CDJ
2018 MHC 5583 dt:03.10.2018, Subramani Vs. Velumani, 3] CDJ 2009
MHC 1249 dt:10.02.2009, S.Periyasamy vs. S.Sundari and others, 4] CDJ
2009 MHC 2486 dt:03.04.2008, Karthikeyan Vs. Kannan, 5] CDJ 2014
MHC 1812 dt:12.03.2014, Anwar Batcha & Another Vs. S.Mahuedoom, 6]
CDJ 2005 MHC 1144 dt: 01.07.2005, Sivagurunathan Vs. Ramalingam &
others, guadw Sitdlenr GUITHEBTNDDH6T EelaIpHSeT  CUTHETENLDSHETHED S
QUTBHSHFQPUSHTS 2 6T6NH  6IOIUHTEL ey  HUFlev  OFTHHemenl
urieneuull . (b Sifldbemnd  IOMWID  UMILLLD  HTHHed OFUIL  gHIITH
Semeuii  Blwioerd QFu1ghH 2 HHTelheaubsh BHuler bHeuasd 2 HhHH
sTe0 @bHAHIOGIBLD  SHHIB MBS

3. The impugned order is assailed by the petitioner on the ground that the
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from the core issue that is whether the petitioner is entitled for a decree of

declaration based on adverse possession.

4. The impugned order is defended by the learned counsel for the
respondents/defendants. It is submitted that the property in question has been
assigned by the Government and therefore, the petitioner cannot claim adverse
possession. That apart, he claims to have purchased the property from a person, to
whom the property was mortgaged by the respondents' uncle, without knowledge of
the respondents or their father. It is submitted that the petitioner is putting up
construction for setting up a Brick Industry and therefore, it is just and necessary, a
report be given. It is further submitted that the respondents have also filed counter
claim along with the written statement for recovery of possession, declaration and
mandatory injunction, to direct the petitioner to remove the construction put up by

him.

5. 1 have considered the arguments advanced by the learned counsel for the

petitioner and the learned counsel for the respondents.

6. In my view, there is no dispute regarding the physical features of the
property and there is also an admission that the petitioner has put up construction

and is putting up further construction. If the petitioner is entitled for recovery of
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possession, he will also be entitled for mandatory injunction. Therefore, the
impugned order passed by the Trial Court, dated 02.09.2022, in I.A.No.3 of 2021 in
0.S.No0.96 of 2020, is liable to be set aside. Accordingly, it is set aside. The Trial
Court is directed to proceed with the trial after framing issues, if the same has not
been framed so far and endeavour to pass a final judgment and decree as
expeditiously as possible, preferably within a period of 12 months from the date of

receipt of a copy of this order.

7. This Civil Revision Petition stands allowed with the above observation and

direction. No costs. Consequently, connected Miscellaneous Petition is closed.

NCC : Yes/No 06.04.2023
Index : Yes/No

Internet : Yes/No

smn?2

To

The Sub Judge,
Theni.
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C.SARAVANAN, J.

smn2

Order made in
C.R.P.(MD)No0.2191 0f 2022

06.04.2023



