C.R.P(MD)No.2178 of 2022 W& o
BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 22.06.2023
CORAM
THE HON'BLE MR.JUSTICE C.SARAVANAN
C.R.P(MD)No.2178 of 2022

and
C.M.P.(MD)No0.10120 of 2022

Abdul Kadar ...Petitioner/Petitioner
Vs.

1.Mohammed Mustafa

2.Kadar Sha

3.Mariyam Beevi

4.Habeeb Mohammed ... Respondents/Respondents

PRAYER: Civil Revision Petition is filed under Article 227 of
Constitution of India, to set aside fair and decreetal order dated
10.10.2022 made in 1.A.N0.306 of 2022 in O.S.No.42 of 2017 on the file
of the Sub Court, Aranthangi, Pudukkottai District.

For Petitioner : Mr.D.Rameshkumar
For Respondents 1 & 4 : Mr.S.Prabha
For Respondents 2 &3 : Mr.N.Bala Krishnan

ORDER

This Civil Revision Petition has been filed by the petitioner to set
aside the order passed in 1.A.No0.306 of 2022 in O.S.No.42 of 2017 dated
10.10.2022, on the file of the Sub Court, Aranthangi, Pudukkottai

District.

2.The petitioner is the first plaintiff in O.S.No.42 of 2017 on the
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C.R.P(MD)N0.2178 of 2022 ™ H :
file of the Sub Court, Aranthangi, Pudukkottai. The suit was originally
dismissed by a judgment and decree dated 31.08.2018. Aggrieved by the
same, the petitioner herein had preferred an appeal in A.S.No.7 of 2019.

The learned Principal District and Sessions Judge, Pudukottai by a
judgment and decree dated 10.02.2022 allowed the appeal by way of
remand with the following observations:-

“Having considered the above said aspects to avoid
further aberration I am inclined to accept the prayer of the
parties and the matter can be remitted back for
consideration afresh and the plaintiffs is at liberty to file
appropriate application either for amending the plaint or
otherwise if the fact and circumstances warrant so and the
respondents are at liberty to file appropriate documents
before the trial Court and the documents produced before
the Court can also be considered by the Ilearned
Subordinate Judge while considering the matter afresh in
accordance with law. With the above findings that the
matter is remitted back to the learned Subordinate Judge,

b

for disposal in accordance with law.’

3.Thereafter, the petitioner filed I.A.No0.306 of 2022 under Order 6
Rule 17 of CPC to amend the plaint and to transpose the second plaintiff
as the third defendant. The learned Sub Judge, Aranthangi has dismissed
the application filed by the petitioner with the following observation:-

“Gevnd 2_[flemioulliied BewL (LPIBFFL L LD B L 6meT |
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C.R.P(MD)No.2178 of 2022 F35%

il 102)eLig  eupd®ler  HyLiiereny CFisbsCeur, BHEHEHECauT
oeIeir g CuIT — BI6V6VHI  [bBHINDTBSHPBIT — FH601601F6NFUITET
DABIBMTTSHPI0NCUIT  BIHIDTBSH BTV — CIFUWIOLIBSHS — @UisVID.
YTV,  QeMPpH Bl  QUPHGWFUID 21D UTHUITE
FnBLILIL (BerTeN ST 6ot6my %17 LIy leumHlims
CoiabmCosmiiguiClber  apbdlesr  CBBLD  OBWmID G mID
SHWeVLILIED 10" BLD  BlhSHHID CIFUILI, UPHGHEM] FIBIHDHIH6NI60
1, 2 eunglserr eoteor G B FnBLLIL (BTN FIBIbSDBH6 60
6160B  BhSBHUPLD  CIFULILIeeVmeD  6Tafle) DI QULPE G 6D
FHIBFHIBM0  ClB6rileumm  plewevenus emLIBSHDHMBLD.  6T6TC6,
Gosvemio  pIHILTWSH BTV  UTHIBET  HILIINGD  UpdH S 6mUiled
DIBSFD CFui 2 [l wspielener HTHHED GFUILIGOTID 6T60T
FBHbBITHSHIL 60T SIF6V UIPESBTENH] LOL" L 6DILIL |60
OIFU I ILIL 19 (LI 6DILD, GIFU LI ILIL Ceuewrigul  BH1HFHH6V
ugpldener  LUfFISS, 8BS HBSH  wayellsd
FUL GPloviLig — Hie)y  Hrewl  Colewiniguidh  BIbbIHNDIIRS ST
BLwOWITGLD. 6160166, @blospyedle0  Cammflujerionr G
CouemiiguLr D5 DEIH6TT6TH] Buimend b
(pTemiTLI BeTIeNGIL_ 60T  QUPSHDIeoT  Diyelemenr  LITIPTSH DI (BLD
6T6UILISSIT6D, BbpHIOIBEHSBT60 DBLIDIDBTS
Blewevuiled  @IbIospIe)Tendh]  H6NTenLig — GFUILIII ColemTiguidh]
pHUIT BV SH 2 BbSS 6T GBHSIOBLD
Sonevidb el ]

4.The learned counsel appearing for the petitioner submits that as
there is an open remand and also for a fresh trial, there cannot be any
impediment for amendment to plaint. That apart it is submitted that the

suit is of the year 2017 and no prejudice will be caused, if the
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C.R.P(MD)No.2178 of 2022

amendment was allowed. However, the Court has wrong dismissed the
petition for amendment.

5.Per contra the learned counsel appearing for the respondents
would submit that the order is well reasoned and does not require any
interference. That apart it is submitted that the petitioner cannot
transpose the second plaintiff as third defendant without filing
appropriate application. It is submitted that the impugned order does not
call for interference and therefore, prayed for dismissal of civil revision

petition.

6.Further the learned counsel appearing for the respondents
submits that the trial Court may be directed to dispose the suit as

expeditious as possible.

7.1 have considered the arguments advanced by the learned

counsel for the petitioner and the respondents.

8.The law in the subject relating to amendment to pleading has
been recently explained by the Hon’ble Supreme Court in the case of
Life Insurance Corporation of India Vs Sanjeev Builders Private
Limited and others (Civil Appeal No.5909 of 2022). The reading of the

above decision indicates that pre trial amendment has to be allowed
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C.R.P(MD)No.2178 of 2022 FEESEES

liberally.

9.As the judgment and decree of the trial Court dated 31.08.2018,
stands completely effaced and since fresh trial has been ordered, it has to
be construed that the amendment that was sought for by the petitioner is
an amendment prior to trial. Therefore, the Court ought to have been
liberal in allowing the application. The impugned order passed by the

Sub Court, Aranthangi is liable to be interfered with.

10.Accordingly, the impugned order is set aside. Consequently,
[.A.No0.306 of 2022 stands allowed. However, the petitioner will have to
file appropriate application for transposing the second plaintiff as the
fourth defendant in the above suit. The Sub Court, Aranthangi shall
dispose of O.S.No.42 of 2017 as expeditiously as possible preferably
within a period of 15 months from the date of receipt of a copy of this
order. Liberty is given to the respondents to file additional written
statement and the Court shall frame additional issues and proceed in
accordance with law.

11.Therefore, this Civil Revision Petition is allowed. No Costs.

Consequently, connected miscellaneous petition is closed.
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NCC : Yes/No
Index : Yes / No
Internet : Yes/No
Mrn
C.SARAVANAN.J.
Mrn
To

1.The Sub Judge, Aranthangi, Pudukkottai District.

2. The Section Officer
Vernacular Section,

Madurai Bench of Madras High Court,
Madurai.
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