W.P.(MD).No.3835 of 2016

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 15.11.2023
CORAM
THE HON'BLE MR.JUSTICE VLAKSHMINARAYANAN

W.P.(MD).No.3835 of 2016
and
W.M.P.(MD).Nos.4573 to 4578 of 2016

R.Kondu Reddy .. Petitioner

Vs.
1.State Represented by its Secretary,
The Housing and Urban Development and Co-operative Department,
Secretariat,

Government of Tamil Nadu,
Chennai-9.

2.The Deputy Registrar (Housing),
Office of the Deputy Registrar of Co-operative Societies,
Singam Building (Upstairs),
Opp. RMKY, Vannarpet,
Tirunelveli.

3.The Registrar of Co-Operative Societies (Housing),
Housing Board Building,
493, Anna Malai,
Nandhanam,
Chennai - 20.

4.The President,
1847, N.G.O. Co-Operative Building Society Limited,
Jawahar Nagar,
Tirunelveli.
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5.1847, N.G.O. Co-Operative Building Society Limited,
Represented by its Secretary,
Jawahar Nagar,
Tirunelveli. .. Respondents

PRAYER: Writ Petition filed under Article 226 of the Constitution of India
to issue a writ of Certiorarified Mandamus, to call for the records relating to
the impugned G.O.(2D)No.121 dated 28.07.2015 passed by the 1*
respondent and quash the same as illegal and consequentially direct the
respondents to pay all salary benefits, with back wages, pensionary and

retirement benefits to the petitioner.

For Petitioner : Mr.D.Saravanan

For R-1 to R-3 : Mr.T.Amjad Khan
Government Advocate

For R-4 and R-5 : Mr.M.Saravanakumar

ORDER
I heard Mr.D.Saravanan, learned counsel for the petitioner,
Mr. T.Amjad Khan, learned Government Advocate appearing for the
respondents 1 to 3 and Mr.M.Saravanakumar, learned counsel for the

respondents 4 and 5.
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2. The writ petitioner was an employee with the fifth respondent
Society. The fifth respondent Society had been created under the Tamil
Nadu Co-operative Societies Act for the purpose of purchasing of sites,
converting them into layouts and selling the same to its members. The writ
petitioner joined the services of the Society on 21.04.1965. By the dint of
his work, he was promoted from one stage to another and finally, he was
promoted to the post of a Manager on 01.05.1980. While discharging his

duties as a Manager, the Board had raised the wages of all the employees.

3. 0On 01.01.1991, one Mr.Mariappan took charge as the President of
the Society. It is on record from paragraph no.7 of the counter that the said
Mariappan was not on amicable terms with the employees as he was not in a
position to reduce the wages and therefore, was “on the lookout for reasons

to issue a suspension order”.

4. The said Mariappan issued a suspension order to the petitioner on
02.03.1991 and followed it up with a charge memo on 09.05.1991. The

charge memo was served to the petitioner on 10.05.1991.
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5. The charges framed against the petitioner are as follows:

“I" Charge (08.04.1989)

Failed to take steps,

- For the removal of encroachment

- For the maintenance of society building

- For the purchase of calculator for society

Received Rs.1500/- and repaid Rs. 908/- on 30.03.1990-
counted temporary misappropriation

- Went to Chennai along with President on 08.04.1989
and returned to Tirunelveli on 11.04.1989.

- Furnished Bill after 3 months (ie.) 10.08.1989.

- Further, went to Chennai on 12.04.1989, reached on
13.04.1989, returned on 13.04.1989 and reached Tirunelveli on
14.04.1989

- But, the Form has been wrongly filed as 11.04.1989
went to Chennai and cheated a sum of Rs. 216/- of society funds
and repaid a sum of Rs. 908/- on 30.03.1990. Hence, a
temporary misappropriation of Rs. 908/- (14.04.1989 to
30.03.1990)

2" Charge:
- Procured loan for Motor Cycle.

- Rs. 6,000/~ procured as loan from society for purchase
of Moped TVS XL 50.
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Simultaneously,

- Rs.5,000/- loan procured from SBI Perumalpuram
Branch for purchase of vehicle.

- Furnished bill of same vehicle No. T 72 2368 TVS XL
50 before society and bank. Thereby created records and

committed cheating.

3" Charge:
- Without collecting caution, deposit of Rs.250/- from one

Nambi  Asari, delinquent jointly with President and
impersonated President by misusing his seal and sign, sent a

report to Electricity Board.

4™ Charge:

- Conveyance allowance - Allowed as per Resolution
dated 29.12.1990. Took conveyance allowance Rs.120/- for 12"
month 1990 and thereby committed misappropriation.

5" Charge:

- Not allotting the houses as per seniority of waiting list
from 01.05.1986 to 31.09.1989 joint hands with Special Officer
allotted the houses without following the seniority, thereby

committed irregularity.
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6" Charge:
- Allotted houses in Tamil Nagar and Sriram Nagar

instead of New Colony by joint hands with Special Officer and
committed irregularity.
7" Charge:

- Notice sent by delinquent to 14 members who failed to
pay the entire amount within the stipulated time for the
purchase of house site and send notice to receive the deposit

amount by impersonating Special Officer sign and seal.

8" Charge:

- The refund made by 2 members were just deposited in
savings and failed to act upon, thereby committed dereliction of

duty.

9" Charge:

- Failed to issue notice who did not construct house
within 5 years got excuse made relaxation for them and

enriched himself.

10" Charge:
- Helped one member Rajan who failed to pay the entire

amount in stipulated time. But, 15 days time given onerously
and unwarranted time given to him alone, thereby delinquent

got benefited and committed dereliction of duty.
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11" Charge:
- Joint hands with Special Olfficer and committed fraud

by fixing wrong boundaries in 2 plots (138 and 139) by adding
3 ft. in 139 and decreasing 3 ft. in 138 for personal favour and

advantage.

12" Charge:

- Change in signatures in the papers were not properly
looked into by collecting gratification and committed

negligence.

13" Charge:

- House site allotment were not proper acting as Special
Officer, no instructions made regarding official notes and
against the bye-laws several for and against decisions taken

onerously.”

6. The writ petitioner submitted his explanation on 27.05.1991. One
Mr.Balakrishnan, an Advocate was appointed as the Enquiry Officer. The
enquiry was fixed for 20.06.1991. The writ petitioner was not furnished
with the list of witnesses, nor was he given sufficient time for preparation.

No oral evidence was recorded and the Enquiry Officer has written a report

that the petitioner was guilty as charged.
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7. The said enquiry was a subject matter of a suit in O.S.No.75 of
1996 on the file of the learned Principal District Munsif, Tirunelveli. This
suit was filed for a declaration that the enquiry conducted by
Mr.Balakrishnan is illegal and void and for a consequential injunction
restraining the defendant Society from passing any order as against the
petitioner. This suit was contested and it came to be decreed on 24.06.1996.
Aggrieved by the same, a regular appeal was preferred before the learned
Additional Subordinate Judge, Tirunelveli. This appeal suit too ended in
favour of the writ petitioner. However, the Lower Appellate Court was

pleased to pass the following order:

Llupigeurs BIPEMLD [bPIDEITBS 60T BILILID,
SITLILITED600TLILD Lomms] SHDLOSHBLILIL (B elF T meor
BB  BLougSbens 6.7.91 CHBI UT.FT.H.9 6UTHSG
Ap6VID..... CHIHUANBBSLHI  FL L LINQUILD, @UIBeNS  BIUIGILUQU LD
FIULITEMBIEVMEV  6TITLIBHTED BT SHQLILIGHL UT6D  6XF Ty 6mevor
QBB upmIBl  eflFmgemenr Sibensd (Enquiry Report)
FULLLNG — OF6VSVIIQUITESSInIQUISIVMEY  6TEIMILD  E6V6VIT
BleweVWIBID  eleilm  eMlemibLjewd  CIFUILIILIBB)BS.  Clos
SmPlwenty  wlifeursd  Lpliiss  27.7.91 Bl 61.5T.24.3
2 _$HI6)  CIFWIOLIL BInIQUIBHIVMEY 6160l 6IHITUTHISS
IGHTS  BIBSI 2 MéSHIS SLLewem  LIpLiissLbBBmBaS.
YTy  QUIBeNS  BUIBIBEBLD,  FLL  [FEDL (LPEDIBEHEHLD
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Fiflwns  emwppinn’ B 9.5.91 BBl aur.om.o.2  &mm
GMlLTensmruiesr  Cufled euTdluilesr 10&1  10swiBLD  eFmTemer
[BL_GBLILIL 6TITEUTH] [BITUTHSH BB BH6ML_
g&ild  Qedemev.  @IDBLO6VPeBUTL I960T  HeuTeWID  LOBMILD
GoIDBIMEVEBMENT  B(BSHBIV  ClBTewi(h  eugeui  ClFeve s

OB Tem®demUL DuTeui CLITIGHIG Cbmeren GeuewiBro.[ ]

8. Pursuant to this decree, a fresh enquiry was conducted by the fifth
respondent Society. It is pertinent to point out the Enquiry Officer has not
gone into the charges at all and there is absolutely no discussion on the
charges against the petitioner. The said report reads as follows:

Lleten.efl.ep.  oml Bmeys &gl &  Fmisd  0.1847
BBOIBeOCSI-760  13.02.1999 BewL GlLIBB 2 61T  eiIFTTemevoriileor
(PIR6YB6IT:-

ST HILIAO  Blih. CBTewi(h G g DIUTHET 10H/
FOSSBLIIL L. GOBF  FTLBHEBSSHD DSBS — Hb. 0B Tewmi(B
O’ g oeuiseT  CBTHSS eI aysmyuilerr QLI IenL (gD
61607 (LDGOTGOTTEY YU 16 %S D (hbhI UPBIBLILIBLD (LPIQ6):-

BlfeuTss — HILLIeD QUIPBIBLILIL (BTTONT B BMFFTL (B
Q&CIUTEBISHLD  Blh.  ClBTewi(h G lg  DeUTH6T — HILILI6D
GBI Borterr  eflendseyengujd  LIflFvememideh  61HHHIS
CIBTONTONTLILIL LS.

GUBFFTLH 160 &ML LLILL BTN BHMmBISEEES DB
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Clwmemiy Ol  euiserr  HFLIed  CIBTBSBLILIL (BeToT
&6 B 6) oML ile0 ST LLILIL 1Q(BSBEHLD 66T B BIB 61T
Cur&IoTEHTH — Qevemev.  Closild — DUBemB  61(hHDIeNTHSD
DI(1B. Y. Glsmemi(h Glt 19 YT THVEM6V. 245 C6
GUBFFTLH 1 BlOBLRTLOTSIBS 6160 (LpIg6Y OlFUIHIEm60T.

GOBFFILEH 2  (@WpHeO 13 eewy  SHILLLILIL (HerTern
GBBEFFTL BBHEDDHSD DI(1B. Ol Tem(B Olyi 19 SILILT6D
OCIBTBSBLIIL L eI BLII 1 oilerTd® DI HMBEMUI
61(BSHHINJ b Y 6OEVTSH HIT6V GBBFFTL (HBEHSHE
CIBTRSBLILIL BT afleidd DflHemd CUTHIOTTHTES B6V6m6V
6I60I1  (PIReYSSHID  lBGHI  eUT  I0HI  FOSHBLUILIL (HerTer
GBBFFTL (H&B6T [BIABLIGIOTLD CIFUILILILIL (BYTEITE] 6T60I[3ILD
APIQ6YSS QUBSBI DIUeDT BITHST Liewl] bbb OFUI FuTfs
CIFU 1) E360T.

eLILILD

-/Seal/-"

9. The purpose of sending the matter back for re-enquiry by the Court
was to give an opportunity to both sides to place their respective cases
before the Enquiry Officer and further, for the enquiry officer to submit a
report on the charges that have been framed against the petitioner. A perusal
of the aforesaid enquiry report shows that the Enquiry Officer came to a

conclusion that the petitioner is guilty as charged, since the petitioner had
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not appeared before the Enquiry Officer. Even if it was an ex-parte enquiry,
it is the duty of the Enquiry Officer to go into the charges and come to a

conclusion on the same.

10. When charges are made against the petitioner, it is expected of the
Enquiry Officer to at least receive a report from the Presenting Officer and
give a finding on the same. In order to give an opportunity to the
respondents to produce the record, I adjourned the matter on 06.11.2023 and

09.11.2023. 1 finally posted the matter today.

11. Mr.M.Saravanakumar, learned counsel appearing for the Society
states that there is no record available with the Society that the Enquiry
Officer had submitted a report, other than what has been produced by the

petitioner in Page Nos.87 to 90 of the typed set of papers.

12. In the previous paragraphs, I have already found that the report of
the Enquiry Officer does not answer the requirements of law. Apart from
this, no action had been taken either against the previous President of the

Society or against the Special Officer, to whom the writ petitioner is
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supposed to have assisted, which invited the charges. The Manager of the
Society when charged of assisting the Special Officer and the President in
allotment of houses and not following the seniority list, the least that is
expected is that some finding be given on those topics. Charge No.3 is
specifically against the previous President. Yet, there is nothing on record
to show that the President had been proceeded against. No witnesses have
been examined to substantiate any of the charges that have been made
against the petitioner. In other words, the entire enquiry seems to have been
proceeded as an empty formality. This is not a case of want of evidence, but
it is a case of total lack of evidence on the part of the respondents 4 and 5.
These aspects have escaped the attention of the third and first respondents.
Therefore, when the charges have not been substantiated by evidence and
when the enquiry report is lacking, I have no other option than to interfere

with the order of punishment.

13. Apart from the aforesaid fact, on the very same set of charges, the
said Mariappan, who was formally a Deputy Superintendent of Police, had
instituted a criminal complaint against the writ petitioner. This criminal

complaint was taken on file as C.C.No0.114/1992 on the file of the learned
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Judicial Magistrate No.l, Tirunelveli. After a detailed trial, the learned
Judicial Magistrate came to a conclusion that the petitioner was not guilty as
charged and passed an order of acquittal on 29.01.1997. In the meantime,
the petitioner attained the age of superannuation on 31.08.1998.

14. On the basis of the enquiry report, an order of termination was
passed on 28.10.1999. Challenging the same, the petitioner preferred an
appeal before the third respondent/Registrar of Co-operative Societies
(Housing), which ended in dismissal on 10.10.2007. That order was
confirmed by the first respondent on revision on 28.07.2015. It is these

orders that were put in challenge before me.

15. The narration of the aforesaid facts would go to show that there is
nothing in the enquiry report in order to come to the conclusion that the
petitioner was guilty as charged. Apart from that, a perusal of the counter
filed by the State respondents would show that Mr.Mariappan had been
searching for a reason in order to proceed against the employees of the
Co-operative Society. The aspect that the enquiry report is shoddy and does
not have any discussion, was not properly considered either by the third

respondent or by the first respondent. The ground on which the revision
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was rejected was that the petitioner had received subsistence allowance
pending the enquiry and therefore, cannot take a plea that he had retired
from service. The reading of the charges would show that they are vague
and apart from that, as pointed out, the Enquiry Officer's report also is not in
consonance with the principles of natural justice or the principles that
govern the law relating to domestic enquiry. Furthermore, for a person, who
had rendered 26 years of service, to visit him with the charges of dismissal

from service is shockingly disproportionate.

16. Therefore, in the light of the above discussion and also
considering the fact that the petitioner today is aged about 82 years old, I am
inclined to allow the Writ Petition. The impugned order dated 28.07.2015
passed by the first respondent is quashed and the Writ Petition stands
allowed. The respondents 4 and 5 are directed to settle the arrears of
backwages, less the subsistence allowance already paid to the petitioner
pending the proceedings, within a period of twelve (12) weeks from the date
of receipt of a copy of this order. There shall be no order as to costs.

Consequently, connected miscellaneous petitions are closed.

Page 14 of 16

https://lwww.mhc.tn.gov.in/judis



W.P.(MD).No.3835 of 2016

15.11.2023
NCC : Yes/No
Index : Yes/No
Internet : Yes/No
Lm

To

1.The Secretary,
State,
The Housing and Urban Development and Co-operative Department,
Secretariat,
Government of Tamil Nadu,
Chennai-9.

2.The Deputy Registrar (Housing),
Office of the Deputy Registrar of Co-operative Societies,
Singam Building (Upstairs),
Opp. RMKY, Vannarpet,
Tirunelveli.

3.The Registrar of Co-Operative Societies (Housing),
Housing Board Building,
493, Anna Malai,
Nandhanam,
Chennai - 20.
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V.LAKSHMINARAYANAN.J.

Lm

W.P.(MD).No.3835 of 2016

15.11.2023



