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Crl.A.(MD) Nos.531, 536 & 537 of 2021

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved on 30.11.2023
Pronounced on 19.12.2023

CORAM
THE HONOURABLE MR.JUSTICE M.SUNDAR
and

THE HONOURABLE MR.JUSTICE R.SAKTHIVEL

Crl.A.(MD) Nos.531, 536 & 537 of 2021

Mariyappan

S/0.Thirumalaiyandy ... Appellant in
Crl.A.(MD)No.531 of 2021

Manikandan

S/o.Thirumalaiyandy ... Appellant in
Crl.A.(MD)No0.536 of 2021

Thirumalaiyandy

S/o.Madasamy ... Appellant in
Crl.A.(MD)No.537 of 2021

Vs.

The Inspector of Police,

Shencottai Police Station,

Tenkasi District.

Crime No.14/2015 ... Respondent in all Crl.As.

Common Prayer:- Criminal Appeals filed under Section 374 of the Code
of Criminal Procedure, 1973 [Act No.2 of 1974] praying to call for the
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records pertaining to the Judgment dated 22.10.2021 in S.C.No.510 of
2015 on the file of the Additional District and Sessions Judge (FTC),

Tenkasi and set aside the same as illegal.

For Appellant in : Mr.R.Vinoth Bharathi
all Crl.As. assisted by
Mr.M.Pon Vijayakumar
For Respondent in : Mr.R.Meenakshi Sundaram
all Crl.As. Additional Public Prosecutor
assisted by
Mr.A.Chinna Karuppaiya

COMMON JUDGMENT

R.SAKTHIVEL, J.

By this common Judgment, the following criminal appeals are being

disposed of.

1. Crl.A.(MD) No.536 of 2021 preferred by 'Accused
No 1-Manikandan'

ii. Crl.A.(MD) No.531 of 2021 preferred by 'Accused
No.2-Mariyappan'

ii1. Crl.A.(MD) No.537 of 2021 preferred by 'Accused
No.3-Thirumalaiyandy'
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2. The aforementioned Criminal Appeals are preferred by the

respective accused assailing the 'Judgment dated 22.10.2021' [henceforth

impugned Judgment' for the sake of brevity] passed by 'Additional

District & Sessions Judge (FTC), Tenkasi' [henceforth '"Trial Court' for the

sake of brevity] in Sessions Case No0.510 of 2015 in which all the

appellants [henceforth 'A1', 'A2' and 'A3' respectively as per Trial Court's

description for the sake of clarity and convenience] were convicted for the

offences punishable under Sections 452, 294(b) & 302 of 'The Indian

Penal Code' 1860 (Act No.45 of 1860) [henceforth 'IPC' for the sake of

brevity] and sentenced as follows:-

A. Crl.A.
Nos.  (MD) No.

Al 536/2021

A2 531/2021

A3 537/2021
Note

u/s. 302 of IPC

To undergo
Imprisonment for Life
each and to pay a fine
of Rs.2,000/- each, in
default thereof, to
undergo Rigorous
Imprisonment for a
further period of 2
years each.

Sentence
u/s. 452 of IPC

To undergo Rigorous
Imprisonment for 3
years each and to pay
a fine of Rs.2,000/-
each, in default
thereof, to undergo
Simple Imprisonment
for a further period of
1 year each.

u/s.294(b) of IPC

To pay a fine of
Rs.2,000/- each, in
default thereof, to
undergo  Simple
Imprisonment for
a further period of
one month each.

: The period of sentences was ordered to run concurrently. The period of

imprisonment already undergone was ordered to be set off under Section 428 of
Criminal Procedure Code, 1973 (Act No.2 of 1974) [henceforth 'Cr.P.C." for the
sake of brevity].
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3. The case of prosecution case, in brief, is as follows:

3.1. The deceased-Murugesh Kumar was residing in Anna Street,
Melur, Shengkottai and A1 to A3 were residing in Pandiyan North Street,
Melur, Shengkottai. Al-Manikandan and A2-Mariyappan are brothers,
and A3-Thirumalaiyandi is their father. On the evening of January 9" of
2015 at 17.30 hours, Al assaulted Ruben (deceased’s friend) near
Government Hospital. In response, on the aforementioned date at 19.00
hours, the deceased questioned Al as to why he assaulted Ruben and
pushed Al into drain, at Pump House Road. Enraged by this, A1 to A3
conspired and resolved to kill the deceased. At 21.15 hours on the
aforementioned date, A1 and A2 carrying a Knife each, along with A3
carrying a wooden log trespassed into the deceased’s house. Upon
learning that the deceased was not there but at the deceased’s brother-
Maari Selvam’s house, Al to A3 went there and hurled abuses. Alarmed
by this, the deceased came out of Maari Selvam’s house and started
running towards west on the Anna Street. Al to A3 chased the deceased
threatening and hurling abuses and as the deceased approached one Kali’s
house at 22.30 hours, Al intentionally stabbed the deceased with knife at
his back twice, A3 blew at the deceased’s head with the wooden log and

then A2 intentionally stabbed the deceased with knife in midaxillary line
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near the chest. The deceased died instantly. Thereafter, on the
aforementioned day at 23.45 hours, Sollamadathi (P.W.1) who is none
other than the mother of the deceased, along with her son-in-law
Thiru.Murugan (P.W.2) preferred an oral complaint at Shengkottai Police
Station which the Sub Inspector of Police (P.W.28) reduced into writing
and registered a case in Crime No.14/2015 under Sections 294(b) and 302

of IPC.

3.2. On receiving the case files, the Investigation Officer (P.W.29)
went to the scene of occurrence at 01.00 hours on January 10™ of 2015
and prepared Rough Sketch (Ex.P.20) and Observation Mahazar (Ex.P.3)
in the presence of the witnesses Nalliah (P.W.17) and Chellapa (L.W.19).
Then he collected blood-stained Cement Floor (M.O.4) and sample
Cement Floor with no blood stains (M.0O.5) from the scene of occurrence

under Seizure Mahazar (Ex.P.4) in the presence of the same witnesses.

3.3. Then he examined the witnesses and recorded their statements.
Thereafter, he conducted inquest over the dead body from 02.30 hours to
04.30 hours on January 10" of 2015 and prepared Inquest Report (Ex.P.

21). Then, he sent the body for post-mortem.
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3.4. At 11.30 hours on January 10™ of 2015, the Investigation
Officer (P.W.29) arrested A1 near Shengkottai Vishwanathapuram Bus
Stop in the presence of the witnesses Mani (P.W.18) and Karuppasamy,
S/o.Eswaran (P.W.21). Then Al voluntarily gave a confession, the
admissible portion of which is marked as Ex.P.22 and led them to a
thorny bush located near ‘Iratikulam Bridge’ from where the Investigation
Officer (P.W.29) seized two blood-stained Iron Knives with wooden
handle marked as M.O.1 & M.0O.2 and one blood-stained Wooden Log
marked as M.O.3. He then received deceased’s blood-stained T-Shirt
marked as M.O.6, blood-stained black and white checked blue Lungi
marked as M.O.7 and blue colour brief (Jatti) marked as M.O.8 after post-
mortem from Head Constable (P.W.23). He then sent all the Material
Objects (M.O.1 to M.0.8) to the 'District Munsif cum Judicial Magistrate,
Shencottah' under Form 91 (Ex.P.24). He then altered the Sections from
294(b) and 302 of IPC to 452, 294(b) and 302 of IPC. The Alteration

Report is marked as Ex.P.25.

3.5. The Investigation Officer (P.W.29), at 09.30 hours on January

11" of 2015, arrested A2 and A3 at State Express Transport Corporation
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Bus Depot, Sengkottai and sent them to the 'District Munsif cum Judicial

Magistrate, Shencottah' for remand.

3.6. The Investigation Officer (P.W.29) then sent a requisition to
the 'District Munsif cum Judicial Magistrate, Shencottah' for sending the
properties for chemical examination (vide Ex.P.16) and for viscera
examination (vide Ex.P.17) to Regional Forensic Science Lab, Tirunelveli
[henceforth 'RFSL' for the sake of brevity]. The Chemical Report and the

Serology Report are marked as Ex.P.10 and Ex.P.11 respectively.

3.7. The Investigation Officer (P.W.29) then confirmed with
Wireman (P.W.26) and Junior Engineer, Sub Station, Shengkottai (P.W.
27) that there was no power cut in Melur between 19.00 hours to 22.30
hours on January 09" of 2015 and obtained Certificate (Ex.P18) from
P.W.27 to that effect. After completion of investigation, he filed Final
Report under Sections 452, 294(b) and 302 of IPC against Al to A3

before the 'District Munsif cum Judicial Magistrate, Shencottah'.

4. The Judicial Magistrate registered the case on file as P.R.C.No.

46/2015. After furnishing copies under Section 207 of Cr.P.C to the Al to
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A3, he committed the case file to the Principal District and Sessions
Court, Tirunelveli under Section 209(a) of Cr.P.C since the offence under

Section 302 of IPC is exclusively triable by Sessions Court.

5. The learned Principal District and Sessions Judge, Tirunelveli
after receiving the case file, assigned Sessions Case No.510 of 2015 and
made over the case file to the III Additional Sessions Court, Tirunelveli
on October 9" of 2015. The III Additional Sessions Court, Tirunelveli
framed charges under Sections 452, 294(b) and 302 of IPC against Al to
A3, read over and explained the charges to the Al to A3 in Tamil. Since

the A1 to A3 pleaded not guilty, trial was ordered.

6. Thereafter, since the case comes under the territorial jurisdiction
of the Trial Court, as per the order in A.No.40 of 2017 dated January 24"
of 2017, the case was transferred to the Trial Court i.e., 'Additional

District & Sessions Court (FTC), Tenkasi'.

7. Before the Trial Court, to prove its case, the prosecution
examined P.W.1 to P.W.29 (Witnesses) and marked Ex.P.1 to Ex.P.26

(Documents) and M.O.1 to M.O.8 (Material Objects). The defence side
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examined D.W.1 and D.W.2 (Witnesses) and marked no Documents or

Material Objects.

8. The Trial Court after hearing either sides and perusing the case
file, concluded that the prosecution has proved the offence under Sections
452, 294(b), and 302 of IPC against Al to A3. Accordingly, the Trial
Court convicted and sentenced Al to A3 as stated supra in paragraph

no.2.

9. Feeling aggrieved with the conviction recorded and sentence
imposed by the Trial Court, Al to A3 have preferred these Criminal

Appeals under Section 374(2) of Cr.P.C.

Arguments:

10. Mr.R.Vinoth Bharathi, the learned counsel for the accused
argued that the alleged offence took place at 22.30 hours on January 9" of
2015, the same was allegedly reported at 23.45 hours on the same day,
but, the First Information Report [FIR] (Ex.P.19) was received by the
Judicial Magistrate at about 03.00 hours on January 10" of 2015 and

hence there was a delay in handing over the FIR (Ex.P.19) to the Judicial
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Magistrate; that P.W.1 & P.W.2 are close relatives and P.W.3 is the friend
of the deceased and hence they are interested witnesses and evidences of
them have to be scrutinized carefully; that the Trial Court failed to
consider the fact that independent witnesses have not supported the case
of the prosecution; that P.W.3 examined by the prosecution to establish
the alleged motive between the deceased and A1, contradicts the evidence
of P.W.1 and hence, the prosecution failed to establish the alleged motive
between the deceased and Al; that the presence of P.W.1 & P.W.2 in the
place of occurrence is highly doubtful; that no independent witness
identified or deposed implicating Al to A3; that the prosecution has not
proved the recovery of M.O.1 to M.O.3; that the arrest, confession and
recovery are false and fabricated by the prosecution; that there are
contradictory informations between the evidence of P.W.1 & P.W.2; that
the Trial Court failed to appreciate the prosecution’s witnesses as per law
and that the prosecution failed to prove the case beyond the reasonable
doubt. Accordingly, he prayed to allow these Appeals, set aside the

impugned Judgment and acquit Al to A3.

11. In response to the above arguments made by the learned counsel

for the accused, Mr.R.Meenakshi Sundaram, learned Additional Public
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Prosecutor for the respondent State submitted that the prosecution
examined P.W.3 and P.W.10 to prove the motive behind the crime; that
the evidence of P.W.3 and P.W.10 clearly establishes the motive between
the deceased and Al; that P.W.1, P.W.2 and P.W.7 are ocular witnesses
and their evidences are clear, cogent and believable and there is no reason
to disbelieve the evidence of ocular witnesses; that the prosecution proved
the case beyond reasonable doubt; that the Trial Court believed the
testimony of the ocular witnesses and motive-witnesses and after perusing
the entire evidences and materials has concluded that the prosecution
proved the charges levelled against A1 to A3 beyond reasonable doubt.
Accordingly, he prayed to dismiss these Appeals and sustain the Trial

Court’s Judgment.

12. This Court has perused the case file and heard either side. The
following points arose for consideration:-

1. Whether the evidences of P.W.1, P.W.2 and P.W.7 inspire
the confidence of this Court?

i1. Whether the prosecution has proved the charges levelled
against Al to A3 under Sections 452, 294(b) & 302 of [PC?

ii1. Whether there exist any reason to interfere with the

Impugned Judgement?
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Discussion and Decision for Point Nos.(i), (ii) and (iii)

13. In this case, the Investigation Officer (P.W.29) filed Rough
Sketch (Ex.P.20) and Observation Mahazar (Ex.P.3) and he collected
blood-stained Cement Floor (M.O.4) from the scene of occurrence under
Seizure Mahazar (Ex.P.4). The blood stains found in M.O.4 matches with
the blood stains found in the clothes worn by the deceased ie., blood-
stained T-Shirt marked as M.O.6, blood-stained black and white checked
blue Lungi marked as M.O.7 and blue colour brief (Jatti) marked as M.O.
8 [vide Ex.P10 and Ex.P.11-FSL Reports]. Hence, the prosecution proved

the place of occurrence.

13.1. According to the prosecution, the occurrence took place
between 21.15 hours and 22.30 hours on January 9™ of 2015. As per
Rough Sketch (Ex.P.20), the place of occurrence is Anna Nagar East-West
Street which 1s a residential area. Street lights have been shown in the
Rough Sketch. Wireman (P.W.26) has deposed that there was no power
cut in Melur between 19.00 hours to 22.30 hours on January 09" of 2015
and that the street lamp was illuminated. The Junior Engineer, Sub
Station, Shengkottai (P.W.27) has also deposed that there was no power

cut in Melur between 19.00 hours to 22.30 hours on January 09" of 2015
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and issued Certificate (Ex.P.18) to that effect. Hence, the prosecution has

proved that the occurrence took place in an illuminated environment.

13.2. Further, in and around the place of occurrence, 17 houses,
including the houses of the ocular witnesses Palaniyachi (P.W.5), Kaali
(P.W.8), Noor Jahan (P.W.15), Sulaihalal Beevi (P.W.16), have been
shown in the Rough Sketch. However, the ocular witnesses Palaniyachi
(P.W.5), Kaali (P.W.8), Noor Jahan (P.W.15), Sulaihalal Beevi (P.W.16)

have not supported the case of the prosecution.

13.3. This Court deems fit to extract the Post-mortem Report (Ex.P.

7) hereunder:

Regarding the body of a Male aged about 24 years,
named Mr.MURUGESH KUMAR requisition received
at 11.30 AM./P.M. on 10.1.15 from the Inspector of
police, Shencottai P.S with his letter No.14/15 Uls.
294(b), 302 IPC dated 10.1.15 in-charge of Police
Constable No.1224 named Tr.PERUMAL.

Identification and caste marks:

(1) A scar over (R) thigh

Page No. 13 of 33




Crl.A.(MD) Nos.531, 536 & 537 of 2021

(2) A scar over (R) leg

(3) A black mole over anterior chest wall on (R) side

The body was first seen by the undersigned at 11.30
AM. on 10.1.15 Condition then was Body lying on its
back, Rigor morties present Postmortem commenced

at 1.00 P.M. on 10.1.15.

Appearance found at the postmortem: Body of a male
lying on its back with hands by the side. Rigor morties
present in all 4 limbs. Eyes closed. Pupils dilated &
fixed. Mouth closed. Tongue inside mouth. No

bleeding/discharge from ears, nose.

EXTERNAL INJURIES: (1) Laceration 3x1x0.5cm
(L) Parietal region of scalp. (2) Stab wound of size

Sx2x11cm at the level of left 6th intercostal space in
midaxillary line, facing downwards, forwards &
medically sharp edge facing Anteriorly. (3) Stab
wound of size 5x2x10cm in left side of back at the level
of the left 4th intercostal space 10cm from midline
facing downwards forwards <& laterally & having
sharp outer edge. (4) Stab wound of size 2x2x1cm in
(R) scapular region, 8cm from midline & 10cm from
shoulder, facing forwards, upwards 7 laterally sharp
edge facing outer side (laterally) (5) Stab wound of
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size 3x2x1.5cm (R) infrascapular region 7cm from
midline, facing forwards, upwards & laterally sharp
edge laterally.

INTERNAL EXAM: Stomach contains — 50ml of

partially digested food. Appears pale. Intestine -
appears pale found empty Liver, Spleen, Kidney-pale.
Heart-pale, all 4 chambers empty (R) lung-pale,
3x2x2cm stab wound in lateral aspect of upper lobe of
(L) lung. 2XIxIcm stab wound in posterior aspect of
upper lobe of (L) lung. Hyoid bone intact. Brain-
Normal size, Cut section normal. No fracture found.
vault of skull — intact PM concluded, at 2 pm on
10.1.15 Time between death & pm is 14-18 hrs.

Opinion: Deceased would appear to have died of
cardiorespiratory arrest due to hemorrhagice shock
due to injury of (L) lung (Injury No.2, 3), pending

chemical analysis report of viscera.

The prosecution proved the post-mortem report by examining its author
Doctor Soundarya (P.W.19). From the above post-mortem report and the
evidence of P.W.19, it is clear that the deceased died due to homicidal

death.
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Ocular Witnesses

14. Among the ocular witnesses, only P.W.1, P.W.2 and P.W.7

have supported the case of the prosecution.

15. Sollamadathi (P.W.1) is none other than the mother of the
deceased. She deposed in her chief examination that she is acquainted
with the Al to A3; that on January 09" of 2015, when the deceased's
friend, Ruben (P.W.3), spat while walking along the road, it accidentally
splashed onto Al due to which Al assaulted Ruben (P.W.3); that when
the deceased learnt about the said incident, he questioned A1 about his act
and a scuffle ensued between the deceased and Al at 19.00 hours on the
aforementioned date following which A1 pushed the deceased into drain;
that then on the night of the aforementioned date, A1 to A3 came to her
house searching for the deceased and left to the deceased’s brother-Maari
Selvam’s house in search of the deceased; that she, her husband and her
son-in law Murugan (P.W.2) followed Al to A3; that Al and A2 were
armed with knives and A3 with a wooden log; that they threatened the
deceased to come out hurling abuses; that on seeing Al to A3 armed, the
deceased started running; that A1 stabbed the deceased using Knife (M.O.

1) at his back thrice, A3 blew at his head with the Wooden Log (M.O.3)
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and then A2 stabbed him with Knife (M.O.2); that the deceased died
instantly; that Al to A3 ran away; that herself and her son-in-law (P.W.2)
went to the Police Station and preferred a complaint; that the complaint

was written by P.W.2.

15.1. She in her cross examination deposed that her house and Mari
Selvam’s house are 2 furlong away; that Thirumalaiyachi’s (P.W.14)
house is situate to the eastern side of her house; that 'Sanglimaadan
Temple' is opposite to her house; that police would come to the temple for
beat in the nights regularly; that on the western side of the temple, one
Muslim Individual has constructed a new house, west to which is T.
Murugiah’s (aged 50/2015) house who is the Naatamai (Bl Lmenio-
Headman) of their area; that there exist no enmity between her and her
neighbours; that P.W.7 resides at Kathiravan Street which i1s two
kilometers away from Anna Street (the street where the incident
occurred); that P.W.7 has no house in Anna Street; that her son-in-law’s
house is 30 kilometers far away from her house; that she and P.W.2 bore
blood stains of the deceased in their clothes. P.W.1 denied the suggestion
put by the accused side that the deceased had political rivalry owing to

setting up cut outs and had relationships with women.
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16. Murugan (P.W.2) who is none other than the brother-in-law of
the deceased deposed in line with P.W.1 however he deposed that himself
and P.W.1 gave an oral complaint and the same was reduced into writing

as complaint (Ex.P.1) by the Police.

17. P.W.1 and P.W.2 cited as ocular witnesses are interested
witnesses in this case. It is a settled position of law that evidence of
interested witnesses have to be scrutinized with much care and caution.
Except P.W.1 and P.W.2, the other witnesses have deposed neither about
the presence of Al to A3 near the deceased’s house at 21.15 hours, nor
about presence of Al to A3 near Maari Selvam’s house at 22.30 hours.
Further, importantly, none of the independent witnesses has deposed
about the presence of P.W.1, P.W.2 and P.W.7 in the scene of occurrence.
Moreover, P.W.1 in her evidence has deposed that she and P.W.2 bore
blood stains of the deceased in their clothes. The said fact has not been
established through any witness or material evidence. Hence, the presence
of P.W.1 and P.W.2 in the scene of occurrence is doubtful. Therefore,
corroboration is required to believe the evidence of P.W.1 and P.W.2.
Since, the evidence of P.W.1 and P.W.2 have not been corroborated, they

do not inspire the confidence of this Court.
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18. The prosecution examined P.W.7-Murugiah, S/o.Thangiah,
(aged 47/2016) said to be an ocular witness. The defence side disputed
that P.W.7-Murugiah (aged 47/2016) is not the person, examined by the
Investigation Officer and shown in the list of witnesses as L.W.6. In short,
according to the defence side, P.W.7-Murugiah (aged 47/2016) is an
impersonated witness and not L.W.6. Therefore, this Court considers the

evidence of P.W.7-Murugiah (aged 47/2016) cautiously and carefully.

18.1. One Murugiah (aged 50/2015), S/o.Thangiah, Anna Street,
Melur, Sengkottai has been cited as L.W.6 in the list of witnesses annexed
along with the Charge Sheet. The said witness’ statement has been
recorded under Section 161(3) of Cr.P.C wherein it has been stated that
the witness is residing in Anna Street and is the Oor Naatamai (e
mrLrenio-Headman of Village); that on January 9", 2015 at 20.30 hours,
he and Essaki (P.W.4) who resides in the same street (Anna Street) were
engaged in a conversation in front of P.W.4’s house under the glow of the

street lamp.

18.2. P.W.4 in his evidence has deposed that he resides in Anna

Nagar, Melur, Shengkottai and that he knows the deceased but not Al to
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A3. In his Section 161(3) of Cr.P.C. Statement, it has been recorded that
on January 9" 2015 at 20.30 hours, he and Murugiah (L.W.6) who resides
in the same Street (Anna Street) were engaged in a conversation in front

of his house under the glow of the street lamp.

18.3. P.W.1 has deposed that 'Sanglimaadan Temple' is situate
opposite to her house; that on the western side of the temple one Muslim
Individual has constructed a new house, west to which is T.Murugiah’s

(L.W.6) house who is the Naatamai (pm’_Lreni-Headman) of their area.

18.4. The defence side examined Murugiah, aged 54 as on February
22020 (day of examination before Trial Court), as D.W.1. He deposed
that he is residing in Anna Street, Melur; that he 1s an agricultural labour
and that he did not know the Murugiah (P.W.7) residing at Kathiravan

Street.

18.5. The learned Sessions Judge who recorded the evidence of
D.W.1 has observed that D.W.1 has a tattoo reading ‘T.Murugiah
M.Nallammal’ in Tamil on his right hand under the wrist. To be noted,

P.W.1 in her evidence admitted that Murugiah’s wife is Nallammal. It is
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apposite to reproduce the relevant portion of the deposition of P.W.1 and
P.W.7 in this regard below:

P.W.1's deposition

“"

. e16oig  fL 196 BbGI  FIomT 2 LITeVTEI HITSHIHe0  Lomif]
OlFevoutd afp CmBs 2 _61es 6IIBTeY FlHTel. — Bjeuit
il 19allpba1 100 ong Cum@s 1 d]  SmefluiboreT aib
o2 616N 6TGOmITeY FfBM6nl. 6Te0ld QI I9B& BIDLBLD FTLHF
DBLoemeOITFF]  afp  elevBTe  FIfBHIT60T. ST 6TE0TSH S
[BTSSH6TTT, el  Fewieuflor 2 L 61  Lpps FCH1SHM
6T6OTIT6Y  FIfSHIT601. o601l QL (bPH&  aBITBLD  FmIBE]

wor_er BTl 2 6oL 6TMBTEY  FIIBIT6uT. bS5
Caraiuse SIbsSS GeLphd LBSTE @b Wadelh aif
BL1QU|6YTGITITIT 6T60IMBITEV FIfBIT6T. OCIFmICHITL 6L

CureSgmi g6y CumbsisEsTs  GomLlg — FEIdbeS LT 6T
Carallevidb umeUTiH6NT 6TiBTeD FllHmer.  LUTLI &l (hSH
GosoLmLd  ST.(PIHDBWIT 65 2 _61161HI  6TGIBIT6Y  FIfIBIT60.
FIOLIY BTVSHPEO DI BT 6IBIBET LIS [BTL L T60T60LD
6T6UIT6Y  FITISIT60T. SBCUTSI  BeVeme6v. [biTeor  13.7.1660
FTHF  CFTeVUSBSH 10 [BIWNESG (LP6VIL]  HIT.(LPIHENBUIT
SBLILITTT  @mbhI  CUTeTTi  6TelBTed  FHBTeoT.  6TISGLD
LbBSHD] DYMOEEIUEIQIETCID 616 S
BITSHUpLD B6OeM6V 6TTBTED FHSBT60T. ...

SBIT.(PHNBWITNOT  106D60Te  [FEOGVIDIDTOT  6T6IBIT6Y
Fifl&Teor. QUTHEBHS LSWT BHel  6leim  1DB6N,
L0600NB 60T 60T,  SFl6UT 61601 GDLILIDIFET 2 _600I(B  6I6OIT6V
Fiflemeor. 6IBIGETT  DjewienolT — OB@h,  CIFBICHTL emL
[BBTTL FfeD 17-6u| Ui (B 6T6UTITEV FiflpTeor.
BIT.PHDBWTIBG HBOL L BBHHOT UTSHBT6NT 616907.257,
258, 260, 262 e1eimred FAlBmen., LGOI GUITU IS BT6V
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&b, ULl GGenD  eimiseT  GB(raelmbH 4 Bl
ClpTemeve)  BBSGLL. OIHI  CFBICHTL 6wl LiBTemT
CHibss. .17 FIF (WPp(henBUITIT 1D6W6vT6)]  GlLILIT
O&AITS. SUTHT  BIgeue  ClHBalley  UFSHHI
UBBIDTIH6T.  DYbd CBHBIBGL DjewiennT OHHIBGLL
2 Bl OpTemevey BbGSGw. Gumer euTiFHreled &Fml Fuid
Qs mG 10 [BTewendG  (Wevieni  @mbd  GCuimeteufler
LOBGITTEN  BT.(LPIHNBUWIT b UGBl FTLF  6TeimiLD,
/6T BIHWS Bbs) GLiTensmed 9.FT.7
AP(BDBUITENS  BbSH  UPSBID  YTIOTBTL L 1D CIFUISH/
FTL S CFTedev  meUSHSHIGTCeTTD  6Teoimy  GIFTEITEONTEV
Fifledev.  DLFT.7  (APIHDBUWITINBS — 6THIBET D 6v0T600TT
BBV 6B BlewLWiTSH 6T60BTeY FIABT60T. DU FLOLIGY
Breley,  Fibuey GBISHPleV  elbIBeT  ClBMHBG  6THMBS

1

BB 6Teiml 6160THh&H CBMULITSHI 6TaimTeD FAHT6T. ...

P.W.7's deposition

“

6I6UTGN_LD  [BHIDGTBSH B0 BTl ibBLILBLY 22.3.16
CHIHUI L. FIDIDOT — YEUGOTEIGEED 2 616 (LPIHENBUIT
6160T3  WBOILIIPSHI  6TITEDIDL LG  BEV6m6V. [BIT60T
ClFmIBsT 6wl Beumfled HLBSH 20 LYewi(BEHNTE UFISHHI
QU(BBIE13607. DIGBS  (PeUTeolTey  BBGSlguiled  aUFDHSI
UbCper.  el0ibGH 37 ML YDIBSH.  6IBIBT F(PHTUI
BILLmewiento G (pupewswiT,  jeuflesr ST Gt
SBIGDSBUIT.  6T601SHI DJLIIT CUILITBLD SHBIGNBUNT SHT60l. DJeUT
BT  GOOLUILSSHIMenSUiled o _emieniouiTer FiL g eTeimilD,
[BIT6OT  2_6uTedIOULITET  FTLF  BeVen6v 61D  GIFTET60TTEV
Fiflwevsv.  FTL & UL uiedled 2 _aterm  pUfleT ekl 50
6160713/ G L Berreris) 6T60TITEV SIGILIB]
Cafluigl. ...”
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18.6. The defence side examined one Venkatesh (D.W.2) who served as the
Head Constable of Shengkottai Police Station during the material point of time. He
deposed that on July 7th, 2016, he produced the witnesses before the Court including
P.W.7-Murugiah; that on July 7th, 2016, he did not produce D.W.1-Murugiah at the
Court and that he was not along with Investigation Officer (P.W.29) while
Investigation Officer (P.W.29) recorded the Section 161(3) of Cr.P.C. Statement of the

witnesses.

18.7. From the foregoing narrative, it is discernible that there are
two persons in the name of Murugiah in this case. The Murugiah aged
50/2015, S/o.Thangiah, residing in Anna Street, examined as D.W.1, who
was the Oor Naatamai (Headman of their Area) and husband of
Nallammal is L.W.6 and  the other Murugiah, aged 47/2016,

S/0.Thangiah, residing in Kathiravan Street is P.W.7.

18.8. It is further discernible that the former ie., D.W.1-Murugiah
aged 50/2015, found in the list of witnesses as L.W.6 is not examined as a
prosecution witness. The latter ie., Murugiah aged 47/2016, examined as
P.W.7 is not the person examined under Section 161(3) of Cr.P.C by the
Investigation Officer (P.W.29) and his name is not found in the list of

witnesses.
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19. Criminal trial is a journey of discovery, with truth being the
ultimate goal. Every investigation and trial is designed not only to
administer justice but also to reveal the truth. This aim can only be
accomplished through a fair, just, and proper investigation and trial, in

accordance with spirit of Article 21 of the Constitution of India.

19.1. Notably, the Investigation Officer (P.W.29) is the competent
person to identify the witness before the Court and resolve any confusion,
particularly in cases of alleged witness impersonation, as in the present
case. But the Investigation Officer (P.W.29) miserably failed to identify
the witness and clarify the identity of the witness in this case. In view of
evidence of P.W.1, PW.4, P.W.7 and D.W.1, this Court finds that the

L.W.61s D.W.1 and not P.W.7.

19.2. As stated supra, Investigation Officer (P.W.29) has not
examined and recorded Section 161(3) of Cr.P.C. Statement of Murugiah
who lives in Kathiravan Street during his investigation. However, the said
Murugiah who lives in Kathiravan Street, deposed before Trial Court as

P.W.7. It is a settled law that as per Section 311 of Cr.P.C, the Court can
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summon any person whose evidence is essential to arrive at a just
decision in a particular case. This power is conferred on the Court in the
general provision as to enquiries and trials in Chapter XXIV of Cr.P.C.
Whereas Sections 231, 242, 244 and 254 of Cr.P.C relate to the procedure
of taking evidence during trial conducted by a Court of Sessions or a
Magistrate. In this case, if prosecution considered P.W.7 as a material
witness, it ought to have filed an application seeking leave to examine
P.W.7. But, the prosecution has not obtained such leave from the Trial

Court. The violation of the principles of fair trial is evident in this case.

20. Be that as it may, this Court has evaluated the evidence of P.W.

7 and finds it apposite to extract a portion of his deposition below:

wrflelFeooud ol 9m& (et BFEHB B 2 66Nl
6160h&H  CIBHMLITS. [BT6T  FLDLIUSH SO  BIT.(LP(HENBUIT
ol 191536 Bmupos. 6 BL (BOUSDSTS SIBIS
OlF eI HHBHTLD. CumreSgmi  eTeiewer  QIFTISSBMIH6N.
BLBS elougshens  ClFmerGeer. eilFmgenennied L6
S BUSBHTH  HTOT  ST.(PHDBWIT L IoB&  CIFBHTS
OlFreiGeoteont 6169V  GlFT6ITC6060T. CLITEUSFTT  SHiT6dT 616015
FloweT  CBTBSHSI  eleotenel  FILFwmES — GLITL B6IT6NHTH
OIFTETEOTTIE6TT  6TEIMIT6Y  FiflGhiTeol. 616015  Lo6w6aTe]  GlLIwT
Oev &0,  e1601%HH  Cosumi  (pHeufluiled Hrer GyFer Hmi®h
2 6ol eTeaumTe)  FifiFevl. elBIBEBDG GyFer  BHmilged
BDHT6UGT HT6V6V 6Tally HTOT 2 6161  6TeIBT6Y  FHlHT6or.
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about the presence of P.W.7 in the scene of occurrence. Keeping in mind
the above narratives, this Court is of the view that the evidence of P.W7
requires corroboration. However, evidence of P.W.7 has not been

corroborated. Therefore, evidence of P.W.7 does not inspire confidence of

Crl.A.(MD) Nos.531, 536 & 537 of 2021

SIlTeuet 6leHmalB DjewiewrT CBHIBGSGL el Bl &b
&0 OBTmeveY BhGSGSHLD  6TaimTeV  FiflGTeol. &/600T600TIT
b 17-0u&kl  6uTi®  eTeoimme) FiflHmedr. BT BUhDHSLD
UGS  SDLWHEOTT — FLLIOIB — UGIHUID B bBDBIBSI
616060 FIBM6ol. [BT6T Bbd oUPSDleor FTLF  BeDew6v
6TeImID, 50  GUUWIGINTGN  (LPIBEWBUWIT FHTeT BbS  UPHS,
FI S  etipred Fifledev.  Djewientt GlBHaID L(hSHBH
QU (LPIHEDEBWIT HT6dT b UPSBleoT FTLHF  6TeImILD,
prer  Gurevsmfer gmum iger Guifled  GuTuIwTes  Fm Fuibd
D61BD)Eme0T  6TOIBITEY  FIfLIEVGV. [BIT6OT Y GTLOTAITL L_LD
OlFUIBI GlLmuy FITL Fid 96111 B E607 6160TBIT6V

”

Fiflwevsv. ...

20.1. Further, none of the witnesses including P.W.1 has deposed

this Court.

20.2. To sum up, the evidence of P.W.1, P.W.2 and P.W.7 does not

inspire confidence of this Court for the reasons alluded to supra.

deceased, trespassed into the deceased’s house at 21.15 hours on January

21. According to the prosecution, Al to A3 in search of the
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9% of 2015 and then went to Maari Selvam’s house and hurled abuses at
22.30 hours on the aforementioned date. Except P.W.1 and P.W.2, the
other witnesses have not deposed about the presence of Al to A3 near the
deceased’s house at 21.15 hours. Further, none of the witnesses other than
P.W.1, P.W.2 and P.W.7 has deposed about the presence of Al to A3 near
Maari Selvam’s house at 22.30 hours. The evidence of P.W.1, P.W.2 and
P.W.7 does not inspire confidence of this Court as alluded to supra.
Therefore, this Court is of the view that the presence of Al to A3 in the
scene of occurrence is doubtful and has not been established by the

prosecution beyond reasonable doubt.

Arrest, recovery and confession

22. According to the prosecution, at 11.30 hours on January 10™ of
2015, the Investigation Officer (P.W.29) arrested A1 near Shengkottai
Vishwanathapuram Bus Stop in the presence of the witnesses Mani (P.W.
18) and Karuppasamy (P.W.21). Then A1l voluntarily confessed following
which the Investigation Officer seized M.O.1, M.O.2 and M.O.3.
However, P.W.18 and P.W.21 have not supported the above said aspect. It
is true that as far as arrest, confession and recovery are concerned,

independent witnesses are not mandatory if the evidence of the
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Investigation Officer inspires confidence of the Court. In this case, the
prosecution failed to prove the presence of Al to A3 in the place of
occurrence beyond reasonable doubt as stated supra. Since the presence
of A1 to A3 in the crime scene is itself not established beyond reasonable
doubt, evidence of Investigation Officer pertaining to arrest, confession

and recovery does not inspire the confidence of this Court.

Motive

23. According to the prosecution case, on the evening of January 9™
of 2015 at 17.30 hours, Al assaulted Ruben (P.W.3) [deceased’s friend]
near Government Hospital. In response, on the aforementioned date at
19.00 hours, the deceased questioned Al as to why he assaulted Ruben
and pushed Al into drain, at Pump House Road. Enraged by this, Al to

A3 conspired and resolved to kill the deceased.

23.1. Ruben (P.W.3) deposed that on the evening of January 9" of
2015 at 17.00 hours, while walking along the road near the Government
Hospital, Shengkottai, he spat due to cold; that his spit accidentally
splashed onto Al; that consequently Al assaulted him; that he then

informed the said incident to the deceased; that he later learnt that the
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deceased questioned Al as to why he assaulted Ruben following which a
scuffle ensued and the deceased pushed Al into drain, at Pump House

Road; that he did not witness the above-mentioned incident.

23.2. Arumugam (P.W.10) in his evidence corroborates the
evidence of Ruben (P.W.3) with respect to the incident where Ruben’s
spit splashed onto Al and Al assaulted Ruben. Hence, the prosecution

proved the said incident and thus established the motive.

23.3. In general, motive is a thing primarily known to the accused
himself and it may not be possible for the prosecution to explain what
actually prompted or excited the accused to commit a particular crime. It
is a settled legal position that even if the absence of motive as alleged is
accepted, it 1s of no consequences and it pales into insignificance when
direct evidence establishes the crime. Likewise, if motive is however
strong, in the absence of convincing ocular-witnesses, the accused can not
be convicted. [Vide State of U.P. v. KishanPal reported in (2008) 16 SCC

73]

23.4. In this case, as discussed in the paragraphs above, there is no
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convincing ocular witnesses. Therefore, motive, though established, pales

into insignificance.

24. In a nutshell,

i. The evidence of the ocular witnesses examined by the
prosecution do not inspire confidence of this Court.

ii. Alleged arrest of Al, Confession and Recovery are not
proved beyond reasonable doubt.

iii. The evidence available on record is not sufficient to
connect the Al to A3 with the alleged crime.

1v. Hence, the benefit of doubt shall be given to A1 to A3.

25. In view of the above reasons, this Court is of the opinion that
the prosecution has not proved the charges under Sections 452, 294(b)
and 302 of IPC levelled against Al to A3. The Trail Court has not
appreciated the evidence of P.W.1, P.W.2, P.W.7 and P.W.29 in a right
perspective. Therefore, the conviction recorded and sentence imposed are
incorrect and liable to be interfered with by this Court. The points (1),

(i1)and (i11) are answered accordingly.

26. This Court was informed that the sentence of A3 was suspended
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and A3 was granted bail vide order dated 30.11.2022 in Crl.M.P.(MD)
No.11919 of 2022 in Crl.A.(MD) No.537 of 2021 and Al & A2 remain

incarcerated in pursuance of the Trial Court's Judgment.

27. Resultantly,

1. These Criminal Appeals are allowed.

ii. The impugned Judgment dated 22.10.2021 passed by
Additional District & Sessions Judge (FTC), Tenkasi in
Sessions Case No0.510 of 2015 is hereby set aside and Al to
A3 (appellants) are acquitted from the charges levelled
against them.

ii1. A1 & A2 shall be released forthwith if their custody is not
required in any other case/cases.

iv. The bail bond if any, executed by Al to A3 (appellants)
shall stand discharged. The fine amount if any paid by Al
to A3 (appellants) shall be refunded to them.

(M.S., J.) (RS.V, J.)
19.12.2023
Index: Yes
Neutral Citation: Yes
Internet: Yes
Speaking order
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To

1.The Inspector of Police,
Shencottai Police Station,
Tenkasi District.

2.The Additional District and Sessions Judge (FTC),
Tenkasi.

3.The Superintendent,
Central Prison, Palayamkottai.

4. The Public Prosecutor,
Madurai Bench of Madras High Court,
Madurai.
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