
Crl.A.(MD) Nos.531, 536 & 537 of 2021

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved on 30.11.2023

Pronounced on 19.12.2023

 CORAM
     

THE HONOURABLE MR.JUSTICE M.SUNDAR
and

THE HONOURABLE MR.JUSTICE R.SAKTHIVEL

Crl.A.(MD) Nos.531, 536 & 537 of 2021

Mariyappan
S/o.Thirumalaiyandy ... Appellant in

    Crl.A.(MD)No.531 of 2021

Manikandan
S/o.Thirumalaiyandy ... Appellant in

    Crl.A.(MD)No.536 of 2021

Thirumalaiyandy
S/o.Madasamy ... Appellant in

    Crl.A.(MD)No.537 of 2021

Vs.

The Inspector of Police,
Shencottai Police Station,
Tenkasi District.
Crime No.14/2015           ... Respondent in all Crl.As.

Common Prayer:- Criminal Appeals filed under Section 374 of the Code 

of Criminal Procedure, 1973 [Act No.2 of 1974] praying to call for the 
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records  pertaining  to  the  Judgment  dated 22.10.2021 in  S.C.No.510 of 

2015  on the  file  of  the  Additional  District  and Sessions  Judge  (FTC), 

Tenkasi and set aside the same as illegal.

For Appellant in : Mr.R.Vinoth Bharathi
all Crl.As.   assisted by

  Mr.M.Pon Vijayakumar

For Respondent in : Mr.R.Meenakshi Sundaram
all Crl.As.   Additional Public Prosecutor

  assisted by
  Mr.A.Chinna Karuppaiya

C O M M O N   J U D G M E N T

R.SAKTHIVEL, J.

By this common Judgment, the following criminal appeals are being 

disposed of.

i. Crl.A.(MD) No.536 of 2021 preferred by 'Accused 

No 1-Manikandan'

ii. Crl.A.(MD) No.531 of 2021 preferred by 'Accused 

No.2-Mariyappan'

iii. Crl.A.(MD) No.537 of 2021 preferred by 'Accused 

No.3-Thirumalaiyandy'
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2.  The  aforementioned  Criminal  Appeals  are  preferred  by  the 

respective accused assailing the 'Judgment dated 22.10.2021' [henceforth 

'impugned  Judgment'  for  the  sake  of  brevity]  passed  by  'Additional 

District & Sessions Judge (FTC), Tenkasi' [henceforth 'Trial Court' for the 

sake  of  brevity]  in  Sessions  Case  No.510 of  2015 in  which  all  the 

appellants [henceforth 'A1', 'A2' and 'A3' respectively as per Trial Court's 

description for the sake of clarity and convenience] were convicted for the 

offences  punishable  under  Sections  452,  294(b)  & 302  of  'The  Indian 

Penal Code' 1860 (Act No.45 of 1860) [henceforth 'IPC' for the sake of 

brevity] and sentenced as follows:-

A. 

Nos.

Crl.A.

(MD) No.

Sentence

u/s. 302 of IPC u/s. 452 of IPC u/s.294(b) of IPC

A1 536/2021

A2 531/2021

A3 537/2021

To  undergo 

Imprisonment for Life 

each and to pay a fine 

of Rs.2,000/- each, in 

default  thereof,  to 

undergo  Rigorous 

Imprisonment  for  a 

further  period  of  2 

years each.

To  undergo  Rigorous 

Imprisonment  for  3 

years each and to pay 

a  fine  of  Rs.2,000/- 

each,  in  default 

thereof,  to  undergo 

Simple  Imprisonment 

for a further period of 

1 year each.

To  pay  a  fine  of 

Rs.2,000/- each, in 

default  thereof,  to 

undergo  Simple 

Imprisonment  for 

a further period of 

one month each.

Note:  The  period  of  sentences  was  ordered  to  run  concurrently.  The  period  of 

imprisonment already undergone was ordered to be set off under Section 428 of 

Criminal Procedure Code, 1973 (Act No.2 of 1974) [henceforth 'Cr.P.C.' for the 

sake of brevity].
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3. The case of prosecution case, in brief, is as follows:

3.1.  The deceased-Murugesh Kumar was residing in Anna Street, 

Melur, Shengkottai and A1 to A3 were residing in Pandiyan North Street, 

Melur,  Shengkottai.  A1-Manikandan  and  A2-Mariyappan  are  brothers, 

and A3-Thirumalaiyandi is their father. On the evening of January 9th  of 

2015  at  17.30  hours,  A1  assaulted  Ruben  (deceased’s  friend)  near 

Government Hospital. In response, on the aforementioned date at 19.00 

hours,  the  deceased  questioned  A1 as  to  why he  assaulted  Ruben  and 

pushed A1 into drain, at Pump House Road. Enraged by this, A1 to A3 

conspired  and  resolved  to  kill  the  deceased.  At  21.15  hours  on  the 

aforementioned date, A1 and A2 carrying a Knife each, along with A3 

carrying  a  wooden  log  trespassed  into  the  deceased’s  house.  Upon 

learning that  the deceased was not  there but  at the deceased’s brother-

Maari Selvam’s house, A1 to A3 went there and hurled abuses. Alarmed 

by  this,  the  deceased  came  out  of  Maari  Selvam’s  house  and  started 

running towards west on the Anna Street. A1 to A3 chased the deceased 

threatening and hurling abuses and as the deceased approached one Kali’s 

house at 22.30 hours, A1 intentionally stabbed the deceased with knife at 

his back twice, A3 blew at the deceased’s head with the wooden log and 

then A2 intentionally stabbed the deceased with knife in midaxillary line 
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near  the  chest.  The  deceased  died  instantly.  Thereafter,  on  the 

aforementioned day at  23.45 hours,  Sollamadathi  (P.W.1)  who is  none 

other  than  the  mother  of  the  deceased,  along  with  her  son-in-law 

Thiru.Murugan (P.W.2) preferred an oral complaint at Shengkottai Police 

Station which the Sub Inspector of Police (P.W.28) reduced  into writing 

and registered a case in Crime No.14/2015 under Sections 294(b) and 302 

of IPC.

3.2. On receiving the case files, the Investigation Officer (P.W.29) 

went to the scene of occurrence at 01.00 hours on January 10th of 2015 

and prepared Rough Sketch (Ex.P.20) and Observation Mahazar (Ex.P.3) 

in the presence of the witnesses Nalliah (P.W.17) and Chellapa (L.W.19). 

Then  he  collected  blood-stained  Cement  Floor  (M.O.4)  and  sample 

Cement Floor with no blood stains (M.O.5) from the scene of occurrence 

under Seizure Mahazar (Ex.P.4) in the presence of the same witnesses.

3.3. Then he examined the witnesses and recorded their statements. 

Thereafter, he conducted inquest over the dead body from 02.30 hours to 

04.30 hours on January 10th of 2015 and prepared Inquest Report (Ex.P.

21). Then, he sent the body for post-mortem.
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3.4.  At  11.30  hours  on  January  10th of  2015,  the  Investigation 

Officer  (P.W.29)  arrested A1 near  Shengkottai  Vishwanathapuram Bus 

Stop in the presence of the witnesses Mani (P.W.18) and Karuppasamy, 

S/o.Eswaran  (P.W.21).  Then  A1  voluntarily  gave  a  confession,  the 

admissible  portion  of  which  is  marked  as  Ex.P.22  and  led  them to  a 

thorny bush located near ‘Iratikulam Bridge’ from where the Investigation 

Officer  (P.W.29)  seized  two  blood-stained  Iron  Knives  with  wooden 

handle marked as M.O.1 & M.O.2 and one blood-stained Wooden Log 

marked  as  M.O.3.  He  then  received  deceased’s  blood-stained  T-Shirt 

marked  as  M.O.6,  blood-stained  black  and  white  checked  blue  Lungi 

marked as M.O.7 and blue colour brief (Jatti) marked as M.O.8 after post-

mortem from Head  Constable  (P.W.23).  He then  sent  all  the  Material 

Objects (M.O.1 to M.O.8) to the 'District Munsif cum Judicial Magistrate, 

Shencottah' under Form 91 (Ex.P.24). He then altered the Sections from 

294(b) and 302 of IPC to 452,  294(b)  and 302 of IPC. The Alteration 

Report is marked as Ex.P.25.

3.5. The Investigation Officer (P.W.29), at 09.30 hours on January 

11th of 2015, arrested A2 and A3 at State Express Transport Corporation 
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Bus Depot, Sengkottai and sent them to the 'District Munsif cum Judicial 

Magistrate, Shencottah' for remand.

3.6. The Investigation Officer (P.W.29) then sent  a requisition to 

the 'District Munsif cum Judicial Magistrate, Shencottah' for sending the 

properties  for  chemical  examination  (vide Ex.P.16)  and  for  viscera 

examination (vide Ex.P.17) to Regional Forensic Science Lab, Tirunelveli 

[henceforth 'RFSL' for the sake of brevity]. The Chemical Report and the 

Serology Report are marked as Ex.P.10 and Ex.P.11 respectively. 

3.7.  The  Investigation  Officer  (P.W.29)  then  confirmed  with 

Wireman (P.W.26) and Junior Engineer, Sub Station,  Shengkottai  (P.W.

27) that there was no power cut in Melur between 19.00 hours to 22.30 

hours  on  January  09th of  2015  and  obtained  Certificate  (Ex.P18)  from 

P.W.27 to that  effect.  After  completion  of  investigation,  he filed Final 

Report  under  Sections  452,  294(b)  and  302  of  IPC against  A1 to  A3 

before the 'District Munsif cum Judicial Magistrate, Shencottah'.

4.  The Judicial Magistrate registered the case on file as P.R.C.No.

46/2015. After furnishing copies under Section 207 of Cr.P.C to the A1 to 
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A3,  he  committed  the  case  file  to  the  Principal  District  and  Sessions 

Court, Tirunelveli under Section 209(a) of Cr.P.C since the offence under 

Section 302 of IPC is exclusively triable by Sessions Court.

5. The learned Principal  District  and Sessions  Judge,  Tirunelveli 

after receiving the case file, assigned Sessions Case No.510 of 2015 and 

made over the case file to the III Additional Sessions Court, Tirunelveli 

on  October  9th  of  2015.  The III  Additional  Sessions  Court,  Tirunelveli 

framed charges under Sections 452, 294(b) and 302 of IPC against A1 to 

A3, read over and explained the charges to the A1 to A3 in Tamil. Since 

the A1 to A3 pleaded not guilty, trial was ordered.

6.  Thereafter, since the case comes under the territorial jurisdiction 

of the Trial Court, as per the order in A.No.40 of 2017 dated January 24th 

of  2017,  the  case  was  transferred  to  the  Trial  Court  i.e.,  'Additional 

District & Sessions Court (FTC), Tenkasi'. 

7.  Before  the  Trial  Court,  to  prove  its  case,  the  prosecution 

examined P.W.1 to  P.W.29 (Witnesses)  and marked Ex.P.1 to  Ex.P.26 

(Documents) and M.O.1 to M.O.8 (Material Objects). The defence side 
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examined D.W.1 and D.W.2 (Witnesses)  and marked no Documents  or 

Material Objects.

8. The Trial Court after hearing either sides and perusing the case 

file, concluded that the prosecution has proved the offence under Sections 

452,  294(b),  and 302 of IPC against  A1 to  A3. Accordingly, the Trial 

Court convicted and  sentenced A1 to A3 as stated  supra in paragraph 

no.2. 

9. Feeling  aggrieved  with  the  conviction  recorded  and  sentence 

imposed  by  the  Trial  Court,  A1  to  A3  have  preferred  these  Criminal 

Appeals under Section 374(2) of Cr.P.C. 

Arguments:

10.  Mr.R.Vinoth  Bharathi,  the  learned  counsel  for  the  accused 

argued that the alleged offence took place at 22.30 hours on January 9th of 

2015, the same was allegedly reported at 23.45 hours on the same day, 

but,  the  First  Information  Report  [FIR]  (Ex.P.19)  was  received  by the 

Judicial  Magistrate  at  about  03.00  hours  on  January  10th of  2015  and 

hence there was a delay in handing over the FIR (Ex.P.19) to the Judicial 
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Magistrate; that P.W.1 & P.W.2 are close relatives and P.W.3 is the friend 

of the deceased and hence they are interested witnesses and evidences of 

them  have  to  be  scrutinized  carefully;  that  the  Trial  Court  failed  to 

consider the fact that independent witnesses have not supported the case 

of the prosecution; that P.W.3 examined by the prosecution to establish 

the alleged motive between the deceased and A1, contradicts the evidence 

of P.W.1 and hence, the prosecution failed to establish the alleged motive 

between the deceased and A1; that the presence of P.W.1 & P.W.2 in the 

place  of  occurrence  is  highly  doubtful;  that  no  independent  witness 

identified or deposed implicating A1 to A3; that the prosecution has not 

proved the recovery of M.O.1 to M.O.3; that the arrest, confession and 

recovery  are  false  and  fabricated  by  the  prosecution;  that  there  are 

contradictory informations between the evidence of P.W.1 & P.W.2; that 

the Trial Court failed to appreciate the prosecution’s witnesses as per law 

and that the prosecution failed to prove the case beyond the reasonable 

doubt.  Accordingly,  he  prayed  to  allow  these  Appeals,  set  aside  the 

impugned Judgment and acquit A1 to A3.

11. In response to the above arguments made by the learned counsel 

for  the  accused,  Mr.R.Meenakshi  Sundaram,  learned Additional  Public 
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Prosecutor  for  the  respondent  State  submitted  that  the  prosecution 

examined P.W.3 and P.W.10 to prove the motive behind the crime; that 

the evidence of P.W.3 and P.W.10 clearly establishes the motive between 

the deceased and A1; that P.W.1, P.W.2 and P.W.7 are ocular witnesses 

and their evidences are clear, cogent and believable and there is no reason 

to disbelieve the evidence of ocular witnesses; that the prosecution proved 

the  case  beyond  reasonable  doubt;  that  the  Trial  Court  believed  the 

testimony of the ocular witnesses and motive-witnesses and after perusing 

the  entire  evidences  and  materials  has  concluded  that  the  prosecution 

proved the charges levelled against A1 to A3 beyond reasonable doubt. 

Accordingly,  he prayed to  dismiss  these  Appeals  and sustain  the Trial 

Court’s Judgment.

12. This Court has perused the case file and heard either side. The 

following points arose for consideration:- 

i. Whether the evidences of P.W.1, P.W.2 and P.W.7 inspire 

the confidence of this Court?

ii. Whether  the  prosecution  has  proved  the  charges  levelled 

against A1 to A3 under Sections 452, 294(b) & 302 of IPC?

iii. Whether  there  exist  any  reason  to  interfere  with  the 

Impugned Judgement?
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Discussion and Decision for Point Nos.(i), (ii) and (iii)

13.  In  this  case,  the  Investigation  Officer  (P.W.29)  filed  Rough 

Sketch  (Ex.P.20)  and  Observation  Mahazar  (Ex.P.3)  and  he  collected 

blood-stained Cement Floor (M.O.4) from the scene of occurrence under 

Seizure Mahazar (Ex.P.4). The blood stains found in M.O.4 matches with 

the blood stains  found in  the clothes  worn by the deceased ie.,  blood-

stained T-Shirt marked as M.O.6, blood-stained black and white checked 

blue Lungi marked as M.O.7 and blue colour brief (Jatti) marked as M.O.

8 [vide Ex.P10 and Ex.P.11-FSL Reports]. Hence, the prosecution proved 

the place of occurrence.

13.1.  According  to  the  prosecution,  the  occurrence  took  place 

between  21.15  hours  and  22.30  hours  on  January  9th of  2015.  As  per 

Rough Sketch (Ex.P.20), the place of occurrence is Anna Nagar East-West 

Street which is a residential  area. Street lights have been shown in the 

Rough Sketch. Wireman (P.W.26) has deposed that there was no power 

cut in Melur between 19.00 hours to 22.30 hours on January 09th of 2015 

and  that  the  street  lamp  was  illuminated.  The  Junior  Engineer,  Sub 

Station,  Shengkottai (P.W.27) has also deposed that there was no power 

cut in Melur between 19.00 hours to 22.30 hours on January 09th of 2015 
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and issued Certificate (Ex.P.18) to that effect. Hence, the prosecution has 

proved that the occurrence took place in an illuminated environment. 

13.2.  Further,  in  and around the  place  of  occurrence,  17  houses, 

including the houses of the ocular witnesses Palaniyachi (P.W.5), Kaali 

(P.W.8),  Noor  Jahan  (P.W.15),  Sulaihalal  Beevi  (P.W.16),  have  been 

shown in the Rough Sketch. However, the ocular witnesses Palaniyachi 

(P.W.5), Kaali (P.W.8), Noor Jahan (P.W.15), Sulaihalal Beevi (P.W.16) 

have not supported the case of the prosecution. 

13.3. This Court deems fit to extract the Post-mortem Report (Ex.P.

7) hereunder:

Regarding the body of  a Male aged about 24 years,  

named Mr.MURUGESH KUMAR requisition received  

at  11.30 A.M./P.M. on 10.1.15 from the Inspector  of  

police,  Shencottai  P.S  with  his  letter  No.14/15  U/s.

294(b),  302  IPC  dated  10.1.15  in-charge  of  Police  

Constable No.1224 named Tr.PERUMAL.

Identification and caste marks:

(1) A scar over (R) thigh
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(2) A scar over (R) leg

(3) A black mole over anterior chest wall on (R) side

The body was first  seen by the undersigned at 11.30 

A.M. on 10.1.15 Condition then was Body lying on its  

back,  Rigor  morties  present  Postmortem commenced  

at 1.00 P.M. on 10.1.15.

Appearance found at the postmortem: Body of a male  

lying on its back with hands by the side.  Rigor morties  

present in all 4 limbs.  Eyes closed.  Pupils dilated & 

fixed.   Mouth  closed.   Tongue  inside  mouth.   No  

bleeding/discharge from ears, nose.

EXTERNAL  INJURIES: (1)  Laceration  3x1x0.5cm 

(L)  Parietal  region  of  scalp.  (2)  Stab  wound of  size  

5x2x11cm at the level of left 6th intercostal  space in  

midaxillary  line,  facing  downwards,  forwards  & 

medically  sharp  edge  facing  Anteriorly.  (3)  Stab 

wound of size 5x2x10cm in left side of back at the level  

of  the  left  4th  intercostal  space  10cm  from  midline  

facing  downwards  forwards  &  laterally  &  having  

sharp outer edge. (4) Stab wound of size 2x2x1cm in  

(R) scapular region, 8cm from midline & 10cm from 

shoulder, facing forwards,  upwards 7 laterally sharp  

edge facing  outer  side  (laterally)  (5)  Stab  wound  of  
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size  3x2x1.5cm  (R)  infrascapular  region  7cm  from 

midline,  facing  forwards,  upwards  & laterally  sharp  

edge laterally.

INTERNAL  EXAM:  Stomach  contains  –  50ml  of  

partially  digested  food.   Appears  pale.  Intestine  -  

appears pale found empty Liver, Spleen, Kidney-pale.  

Heart-pale,  all  4  chambers  empty  (R)  lung-pale,  

3x2x2cm stab wound in lateral aspect of upper lobe of  

(L) lung. 2X1x1cm stab wound in posterior aspect of  

upper  lobe  of  (L)  lung.   Hyoid  bone intact.   Brain-

Normal size, Cut section normal.  No fracture found.  

vault  of  skull  –  intact  PM  concluded,  at  2  pm  on  

10.1.15 Time between death & pm is 14-18 hrs.

Opinion:  Deceased  would  appear  to  have  died  of  

cardiorespiratory  arrest  due  to  hemorrhagice  shock 

due  to  injury  of  (L)  lung  (Injury  No.2,  3),  pending  

chemical analysis report of viscera.

The prosecution proved the post-mortem report by examining its author 

Doctor Soundarya (P.W.19). From the above post-mortem report and the 

evidence of P.W.19, it is clear that  the deceased died due to homicidal 

death. 
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Ocular Witnesses

14.  Among  the  ocular  witnesses,  only  P.W.1,  P.W.2  and  P.W.7 

have supported the case of the prosecution.

15.  Sollamadathi  (P.W.1)  is  none  other  than  the  mother  of  the 

deceased.  She deposed in  her  chief  examination  that  she is  acquainted 

with the A1 to  A3;  that  on January 09th of  2015,  when the deceased's 

friend, Ruben (P.W.3), spat while walking along the road, it accidentally 

splashed onto A1 due to which A1 assaulted Ruben (P.W.3); that when 

the deceased learnt about the said incident, he questioned A1 about his act 

and a scuffle ensued between the deceased and A1 at 19.00 hours on the 

aforementioned date following which A1 pushed the deceased into drain; 

that then on the night of the aforementioned date, A1 to A3 came to her 

house searching for the deceased and left to the deceased’s brother-Maari 

Selvam’s house in search of the deceased; that she, her husband and her 

son-in law Murugan (P.W.2) followed A1 to A3; that A1 and A2 were 

armed with knives and A3 with a wooden log; that they threatened the 

deceased to come out hurling abuses; that on seeing A1 to A3 armed, the 

deceased started running; that A1 stabbed the deceased using Knife (M.O.

1) at his back thrice, A3 blew at his head with the Wooden Log (M.O.3) 

______________

Page No. 16 of 33
https://www.mhc.tn.gov.in/judis



Crl.A.(MD) Nos.531, 536 & 537 of 2021

and  then  A2 stabbed  him with  Knife  (M.O.2);  that  the  deceased  died 

instantly; that A1 to A3 ran away; that herself and her son-in-law (P.W.2) 

went to the Police Station and preferred a complaint; that the complaint 

was written by P.W.2.

15.1. She in her cross examination deposed that her house and Mari 

Selvam’s  house  are  2  furlong  away;  that  Thirumalaiyachi’s  (P.W.14) 

house  is  situate  to  the  eastern  side  of  her  house;  that  'Sanglimaadan  

Temple' is opposite to her house; that police would come to the temple for 

beat in the nights regularly; that on the western side of the temple, one 

Muslim  Individual  has  constructed  a  new house,  west  to  which  is  T. 

Murugiah’s  (aged  50/2015)  house  who  is  the  Naatamai (ehl;lhik-

Headman) of their area; that there exist no enmity between her and her 

neighbours;  that  P.W.7  resides  at  Kathiravan  Street  which  is  two 

kilometers  away  from  Anna  Street  (the  street  where  the  incident 

occurred); that P.W.7 has no house in Anna Street; that her son-in-law’s 

house is 30 kilometers far away from her house; that she and P.W.2 bore 

blood stains of the deceased in their clothes. P.W.1 denied the suggestion 

put by the accused side that the deceased had political rivalry owing to 

setting up cut outs and had relationships with women.
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16. Murugan (P.W.2) who is none other than the brother-in-law of 

the deceased deposed in line with P.W.1 however he deposed that himself 

and P.W.1 gave an oral complaint and the same was reduced into writing 

as complaint (Ex.P.1) by the Police.

17.  P.W.1  and  P.W.2  cited  as  ocular  witnesses  are  interested 

witnesses  in  this  case.  It  is  a  settled  position  of  law that  evidence  of 

interested witnesses have to be scrutinized with much care and caution. 

Except P.W.1 and P.W.2, the other witnesses have deposed neither about 

the presence of A1 to A3 near the deceased’s house at 21.15 hours, nor 

about presence of A1 to A3 near Maari Selvam’s house at 22.30 hours. 

Further,  importantly,  none  of  the  independent  witnesses  has  deposed 

about the presence of P.W.1, P.W.2 and P.W.7 in the scene of occurrence. 

Moreover, P.W.1 in her evidence has deposed that she and P.W.2 bore 

blood stains of the deceased in their clothes. The said fact has not been 

established through any witness or material evidence. Hence, the presence 

of  P.W.1 and P.W.2 in  the scene of  occurrence is doubtful.  Therefore, 

corroboration  is  required  to  believe the evidence  of  P.W.1 and P.W.2. 

Since, the evidence of P.W.1 and P.W.2 have not been corroborated, they 

do not inspire the confidence of this Court.
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18.  The  prosecution  examined  P.W.7-Murugiah,  S/o.Thangiah, 

(aged 47/2016) said to be an ocular witness. The defence side disputed 

that P.W.7-Murugiah (aged 47/2016) is not the person, examined by the 

Investigation Officer and shown in the list of witnesses as L.W.6. In short, 

according  to  the  defence  side,  P.W.7-Murugiah  (aged  47/2016)  is  an 

impersonated witness and not L.W.6. Therefore, this Court considers the 

evidence of P.W.7-Murugiah (aged 47/2016) cautiously and carefully. 

18.1.  One  Murugiah  (aged  50/2015),  S/o.Thangiah,  Anna  Street, 

Melur, Sengkottai has been cited as L.W.6 in the list of witnesses annexed 

along  with  the  Charge  Sheet.  The  said  witness’  statement  has  been 

recorded under Section 161(3) of Cr.P.C wherein it has been stated that 

the  witness  is  residing  in  Anna  Street  and  is  the  Oor  Naatamai (CH 

ehl;lhik-Headman of Village); that on January 9th, 2015 at 20.30 hours, 

he and Essaki (P.W.4) who resides in the same street (Anna Street) were 

engaged in a conversation in front of P.W.4’s house under the glow of the 

street lamp. 

18.2.  P.W.4 in his evidence has deposed that  he resides in Anna 

Nagar, Melur, Shengkottai and that he knows the deceased but not A1 to 
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A3. In his Section 161(3) of Cr.P.C. Statement, it has been recorded that 

on January 9th, 2015 at 20.30 hours, he and Murugiah (L.W.6) who resides 

in the same Street (Anna Street) were engaged in a conversation in front 

of his house under the glow of the street lamp. 

18.3.  P.W.1  has  deposed  that  'Sanglimaadan  Temple' is  situate 

opposite to her house; that on the western side of the temple one Muslim 

Individual has constructed a new house, west to which is T.Murugiah’s 

(L.W.6) house who is the Naatamai (ehl;lhik-Headman) of their area.

18.4. The defence side examined Murugiah, aged 54 as on February 

2nd, 2020 (day of examination before Trial Court), as D.W.1. He deposed 

that he is residing in Anna Street, Melur; that he is an agricultural labour 

and that he did not know the Murugiah (P.W.7) residing at Kathiravan 

Street.

18.5.  The learned  Sessions  Judge  who  recorded  the  evidence  of 

D.W.1  has  observed  that  D.W.1  has  a  tattoo  reading  ‘T.Murugiah 

M.Nallammal’ in Tamil on his right hand under the wrist. To be noted, 

P.W.1 in her evidence admitted that Murugiah’s wife is Nallammal. It is 
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apposite to reproduce the relevant portion of the deposition of P.W.1 and 

P.W.7 in this regard below:

P.W.1's deposition

 ... vdJ tPl;bypUe;J RkhH 2 gh;yhq; J}uj;jpy; khhp“  

nry;tk; tPL Nkw;Nf cs;sJ vd;why; rhpjhd;.  mtH 

tPl;bypUe;J 100 mb Nkw;Nf rhl;rp fhspak;khs; tPL 

cs;sJ vd;why; rhpjhd;. vdJ tPl;bw;F fPo;Gwk; rhl;rp 

jpUkiyahr;rp  tPL  vd;why;  rhpjhd;.   mtH  vdf;F 

ehj;jdhH>  vdJ  fzthpd;  cld;  gpwe;j  rNfhjhp 

vd;why;  rhpjhd;.   vdJ  tPl;Lf;F  vjph;Gwk;  rq;fpyp 

khld;  Nfhtpy;  cs;sJ  vd;why;  rhpjhd;.   me;j 

NfhtpYf;F mLj;j Nky;Gwk; Gjpjhf xU K];yPk; tPL 

fl;bAs;shH  vd;why;  rhpjhd;.   nrq;Nfhl;il 

NghyPrhH  ,uT  Nuhe;Jf;fhf  Nkw;gb  rq;fpyp  khld; 

NfhtpYf;F tUthHfs; vd;why; rhpjhd;.  gha; tPl;Lf;F 

Nky;Gwk; jh.KUifah tPL cs;sJ vd;why; rhpjhd;. 

rk;gt fhyj;jpy; mtH jhd; vq;fs; gFjp ehl;lhz;ik 

vd;why;  rhpjhd;.   jw;NghJ ,y;iy.  ehd;  13.7.16y; 

rhl;rp  nrhy;tjw;F 10 ehisf;F Kd;G jh.KUifah 

jfg;gdhH  ,we;J  NghdhH  vd;why;  rhpjhd;.  vdf;Fk; 

gf;;fj;J  tPl;Lf;fhuHfSf;Fk;  ve;jtpj 

tpNuhjKk; ,y;iy vd;why; rhpjhd;. ...

...  jh.KUifahtpd;  kidtp  ey;yk;khs;  vd;why; 

rhpjhd;.   mtHfSf;F  gj;kh  Njtp  vd;w  kfs;> 

kzpfz;ld;>  rpth  vd;w  igad;fs;  cz;L  vd;why; 

rhpjhd;.   vq;fs;  mz;zh  njU>  nrq;Nfhl;il 

efuhl;rpapy;  17-tJ  thHL  vd;why;  rhpjhd;. 

jh.KUifahtpw;F FLk;g Xl;Lf;fs; thf;fhsH vz;.257> 

258>  260>  262  vd;why;  rhpjhd.>   %d;W  tha;f;fhy; 
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njU>  ,ul;ilf;Fsk;  vq;fs;  njUtpypUe;J  4  fp.kP 

njhiyT  ,Uf;Fk;.   mJ  nrq;Nfhl;il  GJ}iu 

NrHe;jJ.  m.rh.7 rhl;rp KUifahtpd; kidtp ngaH 

njhpahJ.   mtHfs;  fjputd;  njUtpy;  trpj;J 

tUfpwhHfs;.  me;j njUtpw;Fk; mz;zh njUtpw;Fk; 

2 fp.kP njhiyT ,Uf;Fk;. Nghd tha;jhtpy; rhl;rpak; 

mspg;gjw;F 10 ehisf;F Kd;dH ,we;J Nghdthpd; 

kfdhd jh.KUifah  ,e;j  tof;fpd;  rhl;rp  vd;Wk;> 

mtH  je;ij  ,we;J  Nghdjhy;  m.rh.7 

KUifahit  ,e;j  tof;fpy;  Ms;khwhl;lk;  nra;J 

rhl;rp  nrhy;y  itj;Js;Nshk;  vd;W  nrhd;dhy; 

rhpay;y.  m.rh.7  KUifahtpw;f  vq;fs;  mz;zh 

njUtpy; tPL fpilahJ vd;why; rhpjhd;.  mtH rk;gt 

ehspy;>  rk;gt  Neuj;jpy;  vq;fs;  njUtpw;F  vjw;F 

te;jhH vd;W vdf;F njhpahJ vd;why; rhpjhd;. ....  ”

P.W.7's deposition

 ...  vd;dplk;  ePjpkd;wj;jpy;  fhz;gpf;fg;gLk;  22.3.16“  

Njjpapl;l  rk;kd;  Mtzq;fspy;  cs;s  KUifah 

vd;w  ifnaOj;J  vd;DilaJ  ,y;iy.   ehd; 

nrq;Nfhl;il NkY}hpy; fle;j 20 Mz;Lfshf trpj;J 

tUfpNwd;.   mjw;F  Kd;dhy;  fw;Fbapy;  trpj;J 

te;Njd;.  vdf;F 37 taJ MfpwJ.  vq;fs; rKjha 

ehl;lhz;ik  NgH  KUifah>  mthpd;  mg;gh  ngaH 

jq;ifah.  vdJ mg;gh ngaUk; jq;ifah jhd;. mtH 

jhd;  Fw;wg;gj;jphpifapy;  cz;ikahd rhl;rp  vd;Wk;> 

ehd;  cz;ikahd rhl;rp  ,y;iy vd;Wk;  nrhd;dhy; 

rhpay;y.  rhl;rp  gl;baypy;  cs;s  eghpd;  taJ  50 

vd;W  Fwpg;gplg;gl;Ls;sJ  vd;why;  mJgw;wp 

njhpahJ. ...”
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18.6. The defence side examined one Venkatesh (D.W.2) who served as the 

Head Constable of Shengkottai Police Station during the material point of time. He 

deposed that on July 7th, 2016, he produced the witnesses before the Court including 

P.W.7-Murugiah; that on July 7th, 2016, he did not produce D.W.1-Murugiah at the 

Court  and  that  he  was  not  along  with  Investigation  Officer  (P.W.29)  while 

Investigation Officer (P.W.29) recorded the Section 161(3) of Cr.P.C. Statement of the 

witnesses. 

18.7. From the foregoing narrative, it is discernible that there are 

two persons in the name of Murugiah in this case. The Murugiah aged 

50/2015, S/o.Thangiah, residing in Anna Street, examined as D.W.1,  who 

was  the  Oor  Naatamai (Headman  of  their  Area)  and  husband  of 

Nallammal  is  L.W.6  and   the  other  Murugiah,  aged  47/2016, 

S/o.Thangiah, residing in Kathiravan Street is P.W.7. 

18.8.   It is further discernible that the former ie., D.W.1-Murugiah 

aged 50/2015, found in the list of witnesses as L.W.6 is not examined as a 

prosecution witness. The latter ie., Murugiah aged 47/2016, examined as 

P.W.7 is not the person examined under Section 161(3) of Cr.P.C by the 

Investigation Officer (P.W.29)  and his name is not  found in the list  of 

witnesses.
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19. Criminal  trial  is  a journey of discovery, with truth being the 

ultimate  goal.  Every  investigation  and  trial  is  designed  not  only  to 

administer  justice  but  also  to  reveal  the  truth.  This  aim  can  only  be 

accomplished through a fair,  just,  and proper investigation and trial,  in 

accordance with spirit of Article 21 of the Constitution of India.

19.1. Notably, the Investigation Officer (P.W.29) is the competent 

person to identify the witness before the Court and resolve any confusion, 

particularly in cases of alleged witness impersonation, as in the present 

case. But the Investigation Officer (P.W.29) miserably failed to identify 

the witness and clarify the identity of the witness in this case. In view of 

evidence of  P.W.1, P.W.4, P.W.7 and D.W.1, this  Court  finds  that  the 

L.W.6 is D.W.1 and not P.W.7.

19.2.  As  stated  supra,  Investigation  Officer  (P.W.29)  has  not 

examined and recorded Section 161(3) of Cr.P.C. Statement of Murugiah 

who lives in Kathiravan Street during his investigation. However, the said 

Murugiah who lives in Kathiravan Street, deposed before Trial Court as 

P.W.7. It is a settled law that as per Section 311 of Cr.P.C, the Court can 
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summon  any  person  whose  evidence  is  essential  to  arrive  at  a  just 

decision in a particular case. This power is conferred on the Court in the 

general provision as to enquiries and trials in Chapter XXIV of Cr.P.C. 

Whereas Sections 231, 242, 244 and 254 of Cr.P.C relate to the procedure 

of  taking evidence  during  trial  conducted  by a  Court  of  Sessions  or  a 

Magistrate.  In this case, if prosecution considered  P.W.7 as a material 

witness,  it  ought to have filed an application seeking leave to examine 

P.W.7. But, the prosecution has not obtained such leave from the Trial 

Court. The violation of the  principles of fair trial is evident in this case.

20. Be that as it may, this Court has evaluated the evidence of P.W.

7 and finds it apposite to extract a portion of his deposition below:

...  khhpnry;tk;  tPl;bw;F  Kd;  ,rf;fp  tPL  cs;sJ 

vdf;F  njhpahJ.   ehd;  rk;gtj;jd;W  jh.KUifah 

tPl;bw;F  ,UKbfl;L  fl;Ltjw;fhf  mq;F 

nrd;wpUe;Njhk;.   NghyPrhH  vd;id  tprhhpj;jhHfs;. 

ele;j  tptuj;ij  nrhd;Ndd;.   tprhuizapy;  fl;L 

fl;Ltjw;fhf  jhd;  jh.KUifah  tPl;bw;F  nrd;wjhf 

nrhd;Nddh vd;why; nrhd;Ndd;. NghyPrhH jhd; vdf;F 

rk;kd;  nfhLj;J  vd;id  rhl;rpahf  Nghl;Ls;sjhf 

nrhd;dhHfs;  vd;why;  rhpjhd;.   vdJ kidtp ngaH 

nyl;Rkp. vdf;F NkY}H Kfthpapy; jhd; Nurd; fhHL 

cs;sJ  vd;why;  rhpjhd;.  vq;fSf;F  Nurd;  fhHby; 

fjputd; fhydp vd;W jhd; cs;sJ vd;why; rhpjhd;. 
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fjputd; njUtpw;Fk; mz;zh njUtpw;Fk; ,ilNa xU 

fp.kP  njhiyT ,Uf;Fk;  vd;why;  rhpjhd;.   mz;zh 

njU 17-tJ thHL vd;why;  rhpjhd;.   ehd;  ,Uf;Fk; 

gFjp  filaey;Y}H  rl;lkd;w  gFjpapy;  ,Uf;fpwJ 

vd;why;  rhpjhd;.  ehd;  ,e;j  tof;fpd;  rhl;rp  ,y;iy 

vd;Wk;>  50  taJs;s  KUifah  jhd;  ,e;j  tof;F 

rhl;rp  vd;why;  rhpay;y.  mz;zh njUtpy;  ,Uf;ff; 

$ba KUifah jhd;  ,e;j  tof;fpd;  rhl;rp  vd;Wk;> 

ehd; NghyPrhhpd; Vw;ghl;bd; Nghpy; ngha;ahf rhl;rpak; 

mspf;fpNwd;  vd;why;  rhpay;y.   ehd;  Ms;khwhl;lk; 

nra;J  ngha;  rhl;rpak;  mspf;fpNwd;  vd;why; 

rhpay;y. ...”

20.1. Further, none of the witnesses including P.W.1 has deposed 

about the presence of P.W.7 in the scene of occurrence. Keeping in mind 

the above narratives, this Court is of the view that the evidence of P.W7 

requires  corroboration.  However,  evidence  of  P.W.7  has  not  been 

corroborated. Therefore, evidence of P.W.7 does not inspire confidence of 

this Court.

           20.2. To sum up, the evidence of P.W.1, P.W.2 and P.W.7 does not 

inspire confidence of this Court for the reasons alluded to supra.

21.  According  to  the  prosecution,  A1  to  A3  in  search  of  the 

deceased, trespassed into the deceased’s house at 21.15 hours on January 
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9th of 2015 and then went to Maari Selvam’s house and hurled abuses at 

22.30  hours  on the aforementioned date.  Except  P.W.1 and P.W.2, the 

other witnesses have not deposed about the presence of A1 to A3 near the 

deceased’s house at 21.15 hours. Further, none of the witnesses other than 

P.W.1, P.W.2 and P.W.7 has deposed about the presence of A1 to A3 near 

Maari Selvam’s house at 22.30 hours. The evidence of P.W.1, P.W.2 and 

P.W.7  does  not  inspire  confidence  of  this  Court  as  alluded  to  supra. 

Therefore, this Court is of the view that the presence of A1 to A3 in the 

scene  of  occurrence  is  doubtful  and  has  not  been  established  by  the 

prosecution beyond reasonable doubt.

Arrest, recovery and confession

22. According to the prosecution, at 11.30 hours on January 10th of 

2015,  the  Investigation  Officer  (P.W.29)  arrested  A1 near  Shengkottai 

Vishwanathapuram Bus Stop in the presence of the witnesses Mani (P.W.

18) and Karuppasamy (P.W.21). Then A1 voluntarily confessed following 

which  the  Investigation  Officer  seized  M.O.1,  M.O.2  and  M.O.3. 

However, P.W.18 and P.W.21 have not supported the above said aspect. It 

is  true  that  as  far  as  arrest,  confession  and  recovery  are  concerned, 

independent  witnesses  are  not  mandatory  if  the  evidence  of  the 
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Investigation Officer inspires confidence of the Court.  In this  case, the 

prosecution  failed  to  prove  the  presence  of  A1 to  A3 in  the  place  of 

occurrence beyond reasonable doubt as stated  supra. Since the presence 

of A1 to A3 in the crime scene is itself not established beyond reasonable 

doubt,  evidence of Investigation Officer pertaining to arrest, confession 

and recovery does not inspire the confidence of this Court.

Motive

23. According to the prosecution case, on the evening of January 9th 

of 2015 at 17.30 hours, A1 assaulted Ruben (P.W.3) [deceased’s friend] 

near  Government  Hospital.  In  response,  on  the  aforementioned  date  at 

19.00 hours, the deceased questioned A1 as to why he assaulted Ruben 

and pushed A1 into drain, at Pump House Road. Enraged by this, A1 to 

A3 conspired and resolved to kill the deceased.

23.1. Ruben (P.W.3) deposed that on the evening of January 9th of 

2015 at 17.00 hours, while walking along the road near the Government 

Hospital,  Shengkottai,  he  spat  due  to  cold;  that  his  spit  accidentally 

splashed  onto  A1;  that  consequently  A1  assaulted  him;  that  he  then 

informed the said incident to the deceased; that  he later  learnt that the 
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deceased questioned A1 as to why he assaulted Ruben following which a 

scuffle ensued and the deceased pushed A1 into drain, at  Pump House 

Road; that he did not witness the above-mentioned incident.

23.2.  Arumugam  (P.W.10)  in  his  evidence  corroborates  the 

evidence of Ruben (P.W.3) with respect to the incident where Ruben’s 

spit  splashed onto A1 and A1 assaulted Ruben. Hence, the prosecution 

proved the said incident and thus established the motive.

23.3. In general, motive is a thing primarily known to the accused 

himself and it  may not be possible for the prosecution to explain what 

actually prompted or excited the accused to commit a particular crime. It 

is a settled legal position that even if the absence of motive as alleged is 

accepted, it is of no consequences and it pales into insignificance when 

direct  evidence  establishes  the  crime.  Likewise,  if  motive  is  however 

strong, in the absence of convincing ocular-witnesses, the accused can not 

be convicted. [Vide State of U.P. v. KishanPal reported in (2008) 16 SCC 

73]

23.4. In this case, as discussed in the paragraphs above, there is no 
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convincing ocular witnesses. Therefore, motive, though established, pales 

into insignificance.

24. In a nutshell, 

i. The  evidence  of  the  ocular  witnesses  examined  by  the 

prosecution do not inspire confidence of this Court.

ii. Alleged  arrest  of  A1,  Confession  and  Recovery  are  not 

proved beyond reasonable doubt.

iii. The  evidence  available  on  record  is  not  sufficient  to 

connect the A1 to A3 with the alleged crime.

iv. Hence, the benefit of doubt shall be given to A1 to A3.

25. In view of the above reasons, this Court is of the opinion that 

the prosecution  has not  proved the charges under Sections 452,  294(b) 

and  302  of  IPC  levelled  against  A1  to  A3.  The  Trail  Court  has  not 

appreciated the evidence of P.W.1, P.W.2, P.W.7 and P.W.29 in a right 

perspective. Therefore, the conviction recorded and sentence imposed are 

incorrect  and liable  to  be interfered with by this  Court.  The points  (i), 

(ii)and (iii) are answered accordingly. 

26. This Court was informed that the sentence of A3 was suspended 
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and A3 was granted bail  vide order  dated 30.11.2022 in Crl.M.P.(MD) 

No.11919 of 2022 in Crl.A.(MD) No.537 of 2021 and A1 & A2 remain 

incarcerated in pursuance of the Trial Court's Judgment.

27. Resultantly,

i. These Criminal Appeals are allowed. 

ii. The  impugned  Judgment  dated  22.10.2021  passed  by 

Additional  District  &  Sessions  Judge  (FTC),  Tenkasi  in 

Sessions Case No.510 of 2015 is hereby set aside and A1 to 

A3  (appellants)  are  acquitted  from  the  charges  levelled 

against them. 

iii. A1 & A2 shall be released forthwith if their custody is not 

required in any other case/cases.

iv. The bail  bond if  any, executed by A1 to A3 (appellants) 

shall stand discharged. The fine amount if any paid by A1 

to A3 (appellants) shall be refunded to them. 

(M.S., J.)                (R.S.V., J.)

     19.12.2023
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To
1.The Inspector of Police,
   Shencottai Police Station,
   Tenkasi District.

2.The Additional District and Sessions Judge (FTC),
   Tenkasi.

3.The Superintendent,
   Central Prison, Palayamkottai.

4.The Public Prosecutor,
   Madurai Bench of Madras High Court,
   Madurai.
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M.SUNDAR, J.,
and

R.SAKTHIVEL, J.,

JEN

Pre-Delivery Common Judgment made
in

Crl.A.(MD) Nos.531, 536 & 537 of 2021

19.12.2023
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