C.R.P.(MD)No.2261 o

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 30.06.2023
CORAM
THE HONOURABLE MR.JUSTICE C.SARAVANAN
C.R.P.(MD)No.2261 of 2022
and
C.M.P.(MD)No.10615 of 2022
1.Ilayaraja, S/0.Chinnaiah

2.Kowsalya, W/o.Ilayaraja
3.Velmurugan, S/o.Ilayaraja .. Petitioners

Versus

Kasammal, W/o.Late.Duraipandi .. Respondent

Prayer :- Petition filed under Section 115 of C.P.C., to call for the records and set
aside the fair and decreetal order dated 07.09.2022, passed in I.A.No.1 of 2021 in
0.S.No.76 of 2015, on the file of the Sub-Court, Theni, and allow this Civil Revision

with costs throughout.

For Petitioners ; Mr.C.Susikumar
For Respondent ; Mr.T.Balakumaran
ORDER

This Civil Revision Petition has been filed to set aside the fair and decreetal
order dated 07.09.2022, passed in I.LA.No.1 of 2021 in O.S.No.76 of 2015, on the file

of the Sub-Court, Theni.
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2.The petitioners are the defendants in O.S.No.76 of 2015, on the file of the
Sub Court, Theni. The above suit has been filed by the respondent herein for a
specific performance on an obligation undertaken by the first petitioner to the

respondent under an Agreement dated 31.01.2014.

3.The petitioners were set ex parte earlier on 06.04.2016 for non-filing of the
written statement. Therefore, they filed 1.A.No.575 of 2017 to set aide the order
setting them ex parte. By order dated 29.08.2017, the above said application was
allowed. Thereafter, at the stage of cross-examination of the respondent's side
witness, namely, P.W.1, the petitioners were once again set ex parte on 14.02.2019.
The petitioners did not take any steps for setting aside the ex parte order immediately
and filed an application in [.A.No.1 of 2021 only on 06.10.2021, which has been
dismissed by the Court below. The relevant portion of the impugned order reads as
under:-

"7 ... @Bplenevulled weHTyi/ 1D LIgHIITS HTeur enieled Hedb G
oEh&FeIT  &HITemev  CBmul  gmul B FBlFenF  CLomCIsTeniL STHayD, LT
2wt J&HS &SI, Fidsewg CeTuyd HYHEABHSH SSBS  IOHHS
OTSHPIDIH6T 2 1L ClBmenih  eubsb  Blewevudlsy, 201810  yewi(h  LOeoi(hLD
LDEHFOIT  BITIOTWEY  HBHIBMBHHI — HWVFMBW — UTHD]  IDUISELD — QS BIQ
gmLUl (B 2 L 60BV Geomey gmuUl (B BILE (RS FBIFDF  OBWILD
SBevrLP]  FlBlFemFHeT  CLomCIBTewIL_HT6D  Clueriluiled  GlF6D6L  (LPIQUITS
GoIDBleN6Y  GIMBLIL L HTBOYD, UPHE B UQEHENBHNENT  HoINDD  BUIGVTIDED
Curensnseayd  &rjewid Gl Mlelsbamienenmi.  ComiLug  epdbsly 2, 3
LODIBTITBNTTeN  LIFDHleurdser — Spriilemgnd — CaFidboLL (BaTe  BlemevifeD,
Cwmrng 2, 3 UgHeundseT b HwevLL F SHiLIiTener  LIBLIBBII 1
ey 10 LgsleurdHlds 2 1 6Vplewsv  Fluflevsvmoed GLimenmr & pBlemevUiled
QUPHG [BLUIQHNBHMENT 6J6ol CLoBOIBTeI(B bl SHHe)eVemev 6T6oILIGI NGB
osnIefled BIewrid 61D G LIl eileOemev. em&6mGel HTUT eIPSHDI6D
m%/gg/fﬁ@£@ dBHTEH  06.04.201610 BHB]  (BSHMEVLILF  HiFLILITE06T0T
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Limpinidssinn’ ®  Lior Sipemenr JoHGBI CFUI  B.10.616001.575/2017 61607  LDGDY
BTHHD — CFUIHI  ComLlg 10D  SDIDHIBBLIIL L FHET — DQLUILIGDL U 60
QBHEVGVLILF  SHILILITen600T [l CFU NI (B  WewiBlD eUT.FT.182 &HmISbS
flFTFemenr  CFUIL  ODIBTTIHENT — (LPGTUTTSH — BIJTHBIE)  6(5HEMEVLIL F
DiLiTenenr LIS SLIIL BTeNhl. OIS TITSEPSEH  LDEHFOT — BTLOTEMEV
Cpmut  gmu’®B  BILG  WHSHIID  oBmID  SHCeVTLIE]  FBIFeNFH6IT
Com6lmsmemi_Hrs G (Herierr CLTHIVID, BiHenedl 61(HHHBIGBML L 616)16)%
FITL FB61pLD NFTAEbBLILIL eileDem6v. 2}, 6)I600T/BIB (GTBLD BITEHBH6D
OFU LI i6D6m6V.  IDEISTITIHET — JBHTE6),  GIHITUPHGEMT — BHTEHBH6V
OlFunumosd  F60  eupdbdlewenr  06.04.201610  BCHPH]  RIBBEWEVLIL F
DITLILITEN600TE & ol Bal (B D& 60TLI60TL | DB [ GIFUILL
Goemitg  @).10.616007.575/2017 6Te0T 106D HTHHD GFUIHI Comiig  1oepieeViD,
IDGHFOT  &BTIOTeWeV GBMUI  HIJ6wToNd  [BIL (B 6weUSSHILID  CLoi6IsTemi HiTdb
GG Bibspieiener  HrEHe0  CFUISIINI. 6B  SBOLUTHI  1WemThld DICH
SBIT [T 690111 66T 2V 6161625 Y OUETIT(LPLD BITEHEH6ED OlFUILITIOED
BITVSTIDSHSBIWT  1o6iTeolibs  Coswily  BIDIospIlewer  HTHHD  OIFUISHIOTOIT
Blemevuiled,  eDIHTIT S (BT BITwIBIGET IS CIBTOITENHInIQUI
QUDBUIED QDL  GTETLIGTEVILD,  LOGDIBTTT — 6UIPHDIMN  6(BHEMEVLIL F
SiLiTenswrde Gl B 100IBl  DiHewen  JHHI  GIFUIL  [BL6UIQEHND
CLomGlsmerialsns 6UITIQ &6 UITSH 6062 HI6TTEITTIT 6T60TLIF6M60TLLJLD
BBSBHOCBTIB — LTTSGICUITSE,  Sibepiflensr  HeriewpLily — GIFUISH]
2 SHJalbaubs  pollel  peVIbG 2 -BhSSH 6l GBBIHIOGHBL
BFBHIDBIOBSE. 2 _ewiemioufley 11D eIGTTI/LITHUTHIBSH 2 L 6DBlemev
Fifufle6vTIoe)  @BHDHIBHSTED OBB OIS TIISTTer 2, 3  LilgHleurslser
QUBSWOVLILF  DHILIITemewTenl — JhdHl — GFuws 2 My BTeVSPBIBES 61T
BLOUQEHNE  6T(BSBBLILITIEBET.  Y6olT6D  @eeNpdbdled 2, 3  Lilgsleurslserr
QBHEVEVLILF  HILILITNTDU] JH&HI GIFUILI 66T [BLIIQ&bHME  6T(HSH B VMV
6TUILIBMETEN  BIFei(pld  epiele0 G L efledensv. DI 60T
SHQLILIEDL_UT6D DGRBS TTTH6T  HTSBED CFUISIGNONT @IDIDED)  GIMLJ6WL ULIFHED6V
6T60TIILD, BIVBTIOSHSBIBHTE 10606260 GmLILAL Berrer BITJ6RT(LPLD
IMMIS BTN S InIQUI  UENBUIED B6V6m6V 61607 QBHBIDGIMLD B (HHIDOTBS.

(LPIQEUTED, Bbioen) B6ITEIBLIQ OCIFUILILILIBD)BSI.
6lF6V6) S 6B TeNH D6Demev."

4.A reading of the above indicate that the reason given by the petitioners

[.LA.No.575 of 2017, which stood allowed earlier on 29.08.2017. The Court below

has thus, rejected the application filed by the petitioners to condone the delay of 937
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days. Although the period of 937 days appears to be huge, the fact remains that
almost 600 days out of 937 days is covered by the period when the entire
country/world was under lockdown on account of outbreak of Covid-19 Pandemic
with effect from 03.03.2020. Thus, the time during the period there was a lockdown
is to be excluded for computing the delay. If the above said period is excluded, the
delay will be less than 337 days. The suit that has been filed by the respondent is for
a specific performance. In the suit for specific performance, the relief to be granted
is a discretionary relief. Question as to when and how the agreement was signed and
whether the suit was filed in time and whether there was consideration is required to

be seen. When a suit is decreed ex parte, these aspects are rarely considered.

5.Be that as it may, the petitioners may have a formidable defense to resist the
suit for specific performance. The respondent on the other hand may have a case for
alternate relief for refund of the amount, which may have been paid by the

respondent to them.

6.To balance the interest of the parties hereto, I am inclined to accept the
reasons given in the affidavit filed in support of [.LA.No.1 of 2021 that the first
petitioner was suffering from various ailments and took treatment. The petitioners,

however, shall be put to terms by paying cost to the respondent.
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7.To prove the bona fide, the petitioners shall pay a sum of Rs.25,000/-
[Rupees Twenty Five Thousand] to the respondent within a period of four weeks
from the date of receipt of a copy of this order. The petitioners shall also deposit a
sum of Rs.4,00,000/- within a period of eight weeks from the date of receipt of a
copy of this order to the credit of O.S.No.76 of 2015. Subject to such compliance,
the application filed by the petitioners in I.A.No.1 of 2021 shall stand allowed. In
case, the petitioners fail to pay and deposit the aforesaid amounts, this order shall
stand automatically vacated sine die. In case, the petitioners pay and deposit the
aforesaid amounts as ordered, the Trial Court shall restore the status quo ante prior to
14.02.2019 and proceed with the trial and dispose the suit as expeditiously as
possible, preferably, within a period of six months thereafter. It is made clear that the
amount as directed to be deposited shall be either apportioned or refunded subject to

the final decree to be passed in the suit.

8.This Civil Revision Petition stands allowed with the above directions. No

costs. Consequently, connected Miscellaneous Petition is closed.

NCC : Yes/No 30.06.2023
Index : Yes/No

Internet : Yes/No

smn?2
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To

The Sub Judge,
Theni.

C.SARAVANAN, J.

smn2

Order made in
C.R.P.(MD)No.2261 of 2022

30.06.2023
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