BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Judgment Reserved on :12.06.2023
Pronounced on : 13.07.2023
THE HONOURABLE MRS.JUSTICE N.MALA
A.S.(MD)No.91 of 2017 and CMP.(MD).No.5643 of 2018

1.Abdulla
2.Noorjahan
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Vs.
Ismail Pathuma (died)
1.Pathumuthu Johara
Mohammed Anifa (died)
2.Seeni Mathar (died)
3.Seeni Pitchai (died)
4.M.Majahar Begam
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7.S.Shahira Banu
8.M.Anish Fathima

Johra Beevi (died)
9.Sreenivasan
10.Ayyavu Ambalam
11.Murugan

Seeni Mathar (died)
12.Bhadhur Raja
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13.Sekar
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Syed (died)

21.Ponnuthai

22.Mathina

23.Ibrahim Bathu
24.Mohamed Ali Jinnah
25.Murugan

N.S.Minnal Kabiba (died)
26.H.Saithoon Beevi

27 Noorjahan
28.E.Megaraj
29.N.S.Saipudeen @ Athavu
30.Samsudeen (Died)
31.Kadhar Mydeen
32.A.Samsudheen
33.Zaheer Husain

34 . Mumtaj

35.Mariam Beevi
36.Minor Ramzan

37 .Minor Mamsal

Minor Respondents 36 and 37 are represented through their Court Guardian Advocate
Tr.Senthil

38.Mansoor Rani

39.Asha Pirthosh

40.Amrin Birose

41.Faritha

Respondents 38 to 41 are brought on record as Lrs. of the deceased 3™ respondent vide Court
order dated 25.01.2022 made in CMP(MD).No.7187/21 in AS(MD).N0.91/2017

42.Kamila

43.Nazeema

44 Mohammed Illiyas

Respondents 42 to 44 are brought on record as Lrs. of the deceased 2™ respondent vide Court
order dated 28.10.2022 made in CMP(MD).No0.2599 of 2022 in AS(MD).No.91 of 2017

45.Abdul Roja

46.Riswana Begam

47.Mohamed Rila

48.Raikana ...Respondents

Respondents 45 to 48 are brought on record as Lrs. of the deceased 30" respondent vide Court
order dated 28.10.2022 made in CMP(MD).N0.8895 of 2022 in AS(MD).No0.91 of 2017
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to set aside the Judgment and Decree dated 05.12.2016 made in O.S.No.202/2004 on the file of
the Learned VI Additional District Court, Madurai.

For Appellants : Mr.M.V.Venkatashesan
Senior Advocate for Mr.S. Vellaisamy.
For R1 : Minor
For RR 2, 3 and 30 : Died
For RR 4 to 8 and 38 to 44 : Mr.V.Ragavachari

Senior Advocate for Mr.S.A.Ajmal Khan
For R-9 : Mr.K.Prabhakar
For RR 10 to 25 & R-29 and RR 32 to 37 : No appearance

For RR 26 to 28 : Mr.Babu Rajendran
For R31 and RR 45 to 48 : Mr.P.Pethu Rajesh
JUDGMENT

This case raises interesting questions on Muslim law relating to Marriage, conversion,
legitimacy and acknowledgment. Marriage at the Micro level (i.e) domestic level is the
reflection of the relationship between parties and the legal incidents attached thereto. But at the

Macro level it is an institution that forms the base of the family and the society.

2. Before embarking on the factual matrix of the case, I deem it fit to discuss the legal
issues first. The concept of marriage, interfaith marriage, legitimacy and acknowledgment
under Mohammedan law is discussed as a preclude to the legal issues arising therefrom .

hupvar TS & ENINETP) (250)

3/31



3. Marriage in Mohammedan law is a contract which has for its object the procreation

and the legalising of children,.Principles of Mohammedan law by Mulla- 20th Edn.

4. The Supreme Court of Pakisthan in Khurshid Bibi Vs. Muhammad Amin, held that
“among muslims, Marriage is not a sacrament, but is in the nature of civil contract”. The said
Judgment speaks of Marriage to be in a nature of civil contract, but not purely a civil contract.
Therefore as a Muslim marriage is in the nature of a civil contract, the ingredients of a valid

contract like capacity to contract, proposal, acceptance and witnesses are necessary (see 251,

252)

5. There are three types of Marriages under Mohammedan law. They are Valid (Sahih),
irregular (Fasid) and Void (Batil). Valid marriage is one which confirms to all the legal

formalities and void marriage is one which has no legal sanctity and is still born.

Irregular (Fasid) marriage: (243 to 259)

The following marriages are considered as Irregular (Fasid) Marriage.

1.Marriage without witnesses.
2.Number of wives 5

3.Plurality of husbands

4.With a woman undergoing Iddat.
5.Marriage between Sunni and Shia.
6.Difference of Religion.

Effects of Irregular Marriage: (267)

hups:/iwww mi 4 4erEgdtar Marriage may be terminated either before or after consummation by either
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before consummation. If consummation takes place then:-

1) Wife is entitled to Dower. 2) She is bound to observe Iddat. 3) The issue of the
Marriage is legitimate. But an irregular Marriage though consummated does not create mutual
rights of inheritance between husband and wife.

When there is no direct proof of marriage, marriage can be presumed. (s.268). The
presumption of marriage arises in the following situations.
1.Prolonged and continual cohabitation as Man and Wife.
2.Acknowledgment of Paternity by the man subject to the fulfillment of condition of a valid
acknowledgment.
3.Acknowledgment by the man of the woman as his wife.

These are the basic legal concepts which are to be borne in mind for the examination of
the facts and the issues involved in the case.

Backdrop of facts:

The facts of the case succinctly stated are as follows:

6. The suit was originally filed by the 1st plaintiff against 15 defendants of whom
defendants 4 to 15 were tenants of various items of suit properties. In the course of the trial
several parties died and their legal heirs were impleaded. The suit property originally had one
schedule, but by an amendment the 2nd schedule of property was added. The plaintiffs case was
that the suit properties were the properties of her deceased brother, Mohammed Mathar.
Mohammed Mathar got some of the suit properties by succession and some others were

purchased by him. Mohammed Mathar died issueless on 20.08.2001, leaving the 1st plaintiff

https://lwww.mhc.tn.gov.in/judis
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the widow of Mohammed Mathar. According to the plaintiff the 2nd and 3rd defendants were

the issues of one Mangala Devi, who joined the dance troupe of Samsudeen Rowthar, the father
of the 1st plaintiff. The plaintiff stated that the said Mangala Devi was a dancer by profession
and was kept as a mistress by her father. The plaintiffs case was that Samsudeen Rowthar did
not marry Mangala Devi and so the defendants 2 and 3 were not the legitimate children of
Samsudeen Rowthar. She further stated that Mangala Devi was a Hindu, lived and died as a
Hindu without any form of marriage with Samsudeen. The plaintiff referred to an earlier suit in
0.S.No.461/67, filed by the step sister of Samsudeen Rowthar for partition which went upto the
Hon'ble High Court in S.A.N0.2252/74. The plaintiff referred to the said case only to show that
the legitimacy of defendants 2 and 3 was disputed by Mohammed Mathar in that suit itself. The
plaintiff therefore claimed 3/4th shares in the suit properties. The plaint narrates other facts
relating to tenancy of the defendants 4 to 15 but, in my view the same need not be traversed as

the core issue in the appeal is as to the entitlement of defendants 2 to 3 to the suit properties.

7. During the pendency of the suit the 1st defendant died and the 16th defendant who was
her sister was added as her legal heir. The 16th defendant filed a counter claim in the suit
claiming 1/4th share in Sub item (ii) of item 4 of the 1st schedule. According to the 16th
defendant the said item of property was settled by Mohammed Rowthar to his wife vide
settlement Deed dated 20.01.1986. As the 16th defendant was the only legal heir of the 1st
defendant, she claimed exclusive right to the said property by way of the counter claim. During

the pendency of the suit even the 16th defendant died and defendants 34 and 35 were impleaded
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8. The 40th and 41st defendants filed a written statement stating that they had no interest
in the interse title dispute between the legal heirs of Mohammed Mathar. They submitted to

abide by any judgment and decree of the Hon'ble Court.

9. The suit was mainly contested by the defendants 2 and 3. The written statement was
filed by the 2nd defendant and adopted by the 3rd defendant. The defendants denied that the
suit properties belonged exclusively to Mohammed Mathar. The defendants stated that the suit
properties originally belonged to Mohammed Ismail Rowther and his two sons Samsudeen
Rowther and Kader Moideen Rowthar and that Mohammed Mathar had no share or ownership
in the suit properties. The defendants specifically denied that their mother Mangala Devi was
not married to Samsudeen Rowthar, that they were illegitimate children of Samsudeen Rowthar
and as such not entitled to the suit properties. The defendants claimed that they were the legal
heirs of the deceased Samsudeen Rowthar and as such entitled to claim all rights as legitimate
children under Mohammedan Law. As regards the pleadings in the earlier suit in O.S.No.
461/67, the defendants claimed that they had no knowledge of the same as the 2" defendant
was a minor at that time. The 2nd defendant claimed exclusive ownership, share, enjoyment and
possession of the suit properties. The 2nd defendant took a specific stand of a custom prevailing
in the family, wherein the daughters could not own and maintain properties of the family. The
defendants 2 and 3 filed two additional written statements raising among other contentions, the

maintainability of the suit on the ground of non-joinder of necessary party, no cause of action,
https://lwww.mhc.tn.gov.in/judis
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defendants prayed for the dismissal of the suit.

10. The trial Court framed the following issues.

1.Whether the plaintiff is entitled to preliminary decree for partition of her 3/4 share in the suit
properties?

2.Whether the plaintiff is entitled to mesne profits from the suit properties?

3.Whether the plaintiff is entitled to decree for permanent injunction?

4.To what relief?

11. In the trial Court the plaintiff examined 10 witnesses and marked Ex.A.1 to A.93. The
Ist defendant examined himself as D.W.1 and marked Exs.B.1 to B.20. The trial Court on the
basis of the pleadings and the evidence on record found that there was no marriage between
Mangala Devi and Samsudeen, that the defendants 2 and 3 were not the legitimate issues of
Samsudeen, and that the defendants could not claim a right in the suit properties as legal heirs
of Samsudeen. The trial Court further held that Mangala Devi did not convert to Islam, that the
presumption of marriage through long co-habitation coud not be invoked as the marriage
between a Muslim and a Hindu woman was void and that the suit was not bad for non-joinder
of necessary party. The trial Court in the light of the above findings concluded that the suit
properties were enjoyed by Mohammed Mathar as his exclusive properties and as his legal heirs
the Ist plaintiff and the 1st defendant alone were entitled to the same. The trial Court on the

basis of an endorsement made by the plaintiff that she did not claim any relief as regards the
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suit sub-item (i1) item 4 of Schedule A, deleted the same from partition.

12. Aggrieved by the judgment and decree of the trial Court, the defendants 2 and 3 have

filed the above appeal.

13. Voluminous oral and documentary evidences were placed on record and relied on by
the learned counsels. I have sieved through the said evidence and I have confined the reference

to the evidence only so far as they are relevant to the points raised in the appeal.

14. The learned counsel for the appellant raised the following points.

That trial Court erred in thinking:

1. That the properties belonged exclusively to Mohammed Mathar.

2. Mangala Devi's marriage with Samsudeen Rowthar was not proved.

3. Mangala Devi did not convert to Islam.

4. Marriage by presumption arising out of continuous co-habitation could not be raised as
Mangala Devi did not embrace Islam and

5. Marriage between a Muslim and an idolatress was void under Mohammedan law.

6. That the trial Court erred in its appreciation of the oral and documentary evidence on

record.

15. The learned counsel relied on some judgments in support of his case. The said

judgments will be referred to in the course of the discussion.

https://lwww.mhc.tn.gov.in/judis
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supporting the judgment of the trial Court. Several issues were raised in the written arguments,
though at the hearing the same was confined to the right of the defendants 2 and 3 to claim a

right in the suit property as legitimate children of Samsudeen.

17. The learned counsel for the respondents submitted that the case involves
determination of 3 issues, which he abbreviated as C.A.M (i.e) Conversion, Acknowledgment
and Marriage. The learned counsel submitted that there was absolutely no evidence on the three
and hence the findings of the trial Court on Conversion, Acknowledgment and Marriage was

valid and did not call for any interference in the appeal.

18. I have heard both the learned counsels and I have perused the materials placed on

records, including the judgments and written arguments.

19. The points that arise for determination in this appeal are:

1. Whether the marriage between Samsudeen and Mangala Devi was proved, if not in the
absence of direct evidence on the marriage of Samsudeen Rowthar with Mangala Devi, whether
presumption of marriage by long co-habitation could be invoked.

2. Whether Mangala Devi converted to Islam, if not whether the marriage of Samsudeen
Rowthar with Mangala Devi is void or irregular marriage.

3. Whether in the absence of acknowledgment of Paternity and legitimation of defendants
2 and 3 by Samsudeen Rowthar the defendants 2 and 3 could claim right in the suit properties.

4. To what relief are the parties entitled to.

https://lwww.mhc.tn.gov.in/judis
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5643/18 filed for receipt of additional evidence is taken up first. The appellants have filed the

CMP for receipt of the following documents as additional evidence.
Documents
S.No Date Description Remarks
22.06.1960 |Nikha (marriage certificate issued by Jamia Masjid to 2™ Certified
1 petitioner copy
2 17.05.1974 |S.S.L.C. Certificate of 1* petitioner Original
16.03.1982 |Sale Deed executed by petitioners Registered as|Certified
Document No.369 copy
4 02.07.1999 |Community certificate of the 1* petitioner Original
26.08.2001 |Nikha certificate issued in favour of 1* petitioner Certified
copy
6 | 25.10.2001 |Legal heir certificate issued by Pallivasal Melur Original
Burial certificate of the mother of the petitioners issued | Original
7 15.12.2001 |by Pallivasal Melur
Show cause notice issued by Joint Registrar of Co-| Original
8 20.12.2002 | operative Societies, Madurai to the petitioners
Final order passed by Joint Registrar of Co-operative Original
9 31.01.2007 |Societies, Madurai in the proceedings
Final order in C.C.No. 203/03 in which 1* petitioner was| Certified
10 | 07.06.2013 |respondent copy

List of

21. The respondents filed counter stating that the documents have no legal validity and

they were not pleaded in the written statement. I have gone through the entire evidence on

record and I am of the view that the additional evidence sought to be filed will assist the Court

in pronouncing the judgment. Moreover no prejudice would be caused to the respondents as the

documents are either official records or those maintained in the course of official functioning.

Therefore the petition to receive additional evidence is allowed.
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22. The issues 1 to 3 are taken up together as they are interwoven

The geneology of the parites is given below:

Ismail Ro‘wther (died)
First }wife Secor{d wife
Mummathu Pathu Shehu Muthamma
Samsudeen (died on 5/11/1966) Kadhar Mydeen (died on 1972) Ibrahim Pathu

Mariyam Deevi (wife) (died on 21/1/2006)
(No issues)

Wil"e ConcubiLe Noorjahan (D3)
Mummathu Pathu (Died) Mangaladevi (Died)j<Abdulla (D2)
Mohamed‘ Mathar Ismail Pathuma (P1) Zaitoon Beevi (Died 1956)
(Died on 20/8/2001) (Died on 15/05/2013) Seeni Mathar
Johara Beevi (D1) Muthalipu (No issues)
(Died on 02/10/2003)
(No issues)
Mahamuth‘a (D16) Pathumuthu Johara (Died on 19/08/2020) (No issues) (P2)
(Died on 19/10/2010) Mohamed Anifa (Died on 24/02/2016) (P3
(Johara Beevi's sister) Seeni Mathar (P4)
(No issues) eeni Pitchai (P5) (Died on 17/05/2021)
l Majahar Begam (wife of Mohamed Anifa)(P6)
Samsudeen (D34) Mansur Rani \
Kadhar Mydeen (D35) (wife of Seeni Pitchai) (Children of P3+P6)
(By Hiba dated 04/10/2010) ‘ Thoulath Beevi (P7)
(Children of P5) Syed Raviyath (P8)
Asha Firthose Jahira Banu (P9)
Amrin Byrose Anis Pathima (P10)
Faridha Samsudeen (D34)
Kadhar Mydeen (D35)

23. The genealogy is not disputed. The properties according to the plaintiff belong to
Mohammed Mathar either as his self acquisition or through succession to Mohhamad Ismail,
Samsudeen Rowthar and Kader Moideen. It is the specific case of the plaintiff that the
defendants 2 and 3 are not the legitimate children of her father Samsudeen Rowthar. According
to the plaintiff, Mangala Devi was a dancer, who joined her father's dance troupe which used to

MPFOHITEE AODAEE show, called Bombay shows in that area. Mangala Devi developed intimacy
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between them. Mangala Devi was a hindu, lived as a hindu and died as a hindu without

undergoing any form of marriage with Samsudeen Rowthar. In an earlier suit filed by the step
sister of Samsudeen Rowthar, the defendants mother as also the defendants 2 and 3 were shown
as the wife and issues of Samsudeen Rowther, but her late brother Mohammed Mather denied
the same in the written statement. The plaintiff pleaded that as Samsudeen Rowthar did not
marry, Mangala Devi, the defendants 2 and 3 were not his legitimate heirs and hence not
entitled to the suit properties. According to the plaintiff, she and the 1st defendant alone were
the legal heirs of Mohammed Mathar, who died on 28.08.2001 and as such they were both
entitled to 3/4th and 1/4th shares in the suit properties respectively. There were other issues

raised regarding tenancy etc but they are not necessary for settling the present controversy.

24. The defendants 2 and 3 denied the contention of the plaintiff that their mother,
Mangala Devi, was not married to Samsudeen Rowthar and that they were not the legitimate
children of Samsudeen Rowthar. The defendants denied knowledge of the suit in O.S.No.
461/67 tiled by Samsudeen Rowthar's step sister for partition. The defendants claimed a family
custom whereunder the female members could not own or maintain properties. The defendants
further denied that the properties belonged exclusively to Mohammed Mather. On these and

other grounds the defendants prayed for dismissal of the suit.

25. As far as the claim of the defendants 34 and 35, who were brought on record as the

legal heirs of D.16 is concerned, the plaintiff endorsed that she was not claiming any share in

https://lwww.mhc.tn.gov.in/judis
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decree was not granted for the said item of property.

26. In the written arguments of the respondents, the respondents have stated that
absolutely no evidence was filed to prove the marriage of Samsudeen Rowthar with Mangala
Devi and even in the written statement there was no specific or emphatic denial of the plaint
allegations. I don't understand the need for emphatic denial, specific denial is mandate of law,
but emphatic denial is not a requirement. The pleadings of the plaintiff with respect to Mangala
Devi's marriage are raised in para 5. The said para 5 is as follows:

“5. The father of Mohammed Mathar was one Samsudeen Rowther. The said
Samsudeen Rowther died in the year 1966. He had only one legally wedded wife
namely Mohammed Patthu. Through her he had one son, namely Mohammed Mathar
and two daughters Ismail pathuma, the *I* Plaintiff and Jaithun Beevi. Mohammed
Mathar and Jaithun Beevi died. Jaithun Beevi died issueless more than 30 years ago.
Samsudeen Rowther during his life time was conducting Bombay Shows, a dance
programme in the area. During that period he was keeping on Mangala Devi, a
Hindu woman and a dancer by profession as concubine. The second and third
Defendants were born to him through Mangala Devi. There was no legal marriage
between Mangala Devi and Samsudeen Rowther. Mangala Devi, being a Hindu, lived
as a Hindu and died as a Hindu without any form of marriage with Samsudeen

Rowther”.

27. The defendants 1 and 2 in their written statement in para's 5 and 7 replied as follows:

“5. It is utter false to allege that the late Samsudeen Rawther, had only one

https://lwww.mhc.tn.gov.in/judis
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Mohamed Madhar and Two daughters Ismail Pathu, the Plaintiff and one Jaithun

Beevi. And it is false to allege that Samsudeen Rawther during his life time, he was
conducting Bombay shows a dance program in the area and during that period he
was keeping one Mangala Devi, a Hindu Women and a dancer by profession as
concubine. And it is further false to allege that this second and third defendants were
born to him through Mangala Devi and there was no legal marriage between
Mangala Devi and Samsudeen Rawther and it is false to allege that Mangala Devi
being a Hindu, lived as a Hindu and died as a Hindu without any form of marriage
with Samsudeen Rawther. The plaintiff has vehemently and falsely stated for the
purpose of this case by hiding all the real facts of the legal marriage between the late
Samsudeen Rawther and his Second wife Fathuma Beevi and also this second
defendant and the third defendant are the legal and legitimate children born to the
late Samsudeen Rawther and his second wife Fathuma Beevi. The plaintiff has to
strictly prove the allegations alleged in para no. 5 of the plaint totally.

7. It is false to allege that though this and 3" defendants are professing Islam
Religion, they cannot claim as the legal to the deceased Mohamed Madhar and his
estates. This defendant and the third defendants are the legal heirs of the deceased
Samsudeen Rawther and they can claim all the rights as a legitimate child under

»

Mohamedan Law......

28. Under the provisions of order 8 Rule 4 of CPC, failure to specifically deny a fact
alleged in the plaint amounts to admission. That is general denial of a fact alleged will not
suffice. It is to be noted that denial apart from being general denial, can be either specific,
inferred and can also be non-admission of the fact alleged. If the pleadings of the defendants 1
and 2 are observed it is clear that the denial is not general but specific to the effect that the

plaintiffs allegations are not admitted. Hence the submission in this regard is without force.
https://lwww.mhc.tn.gov.in/judis
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29. 1t is true that there is no direct documentary evidence of the marriage of Samsudeen
with Mangala Devi. The defendant addressed two petitions to the Mutawalli, Melur Mukyudeen
Andavar Periya Palli seeking information regarding the marriage certificates of the memebers
of his family named therein. Another petition was sent through registered post for a certificate,
certifying that the records from 1949 to 1959 were missing in their records. A petition was also
made by the plaintiff to the same Pallivasal for a certificate regarding the marriage of his father,
if any, with any woman except his mother. To the plaintiff's petition a reply was sent on
02.02.1909 under Ex.A.66 stating that on a perusal of records from 1928 to 1970, it was seen
that no registration as claimed by the plaintiff was recorded. In this regard P.W.6, the Hajiyar/

Secretary of the Pallivasal was examined and his evidence is as follows:

"

ur.&r.9.6 Sui @ Huiy  amisellLy  QesrhsS @)
G ASHG BIEG  Udle yUNCarth.  YbS UBVSM6
SHFowd  aaiallbL  STaiUllSSUULHIL  ur.&r.9.00 HGSh. Qbs
6ULp & &160 Ulp sleum Hluimeor T 67637 LI6L (LD )]
O&M1HLSSBHSTI. Soui Quasih gl &M1HLSSBHSMT. (NSO
13.08.2009 9631 (1) Glgwsvmeni o10M S 61637 () 67637 6o 1L_LD
Oa&rThSambSTI. Asalle  uslayssursd  fpersds  oLrs Sl
So0(h&SG RBUL  HoluilullpbeTr. Hemeu eur.&r..8] My
82 & YrIG@mLW  Usialleun&sd BlH&ET  uBley LSS0
Qlglvevnallear  STWTHSSL  FE&DHeE  ITYSSHSL  Hl(HLOMIL
BLBLESSTS LDl @s0emsv.

1928  wpssd 1970 eusmp 2 6ien  SHlwoew UBYL L&D HEIS6N
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AEIGET  DOTHBO 2 aimens @QbS BHWGNSS0 SN E60 A
(ploujlom TSy SibS USICouh&Hofley & UBICouh &t  HOMUTE
NS HlaTNG. ASHLEG R0 HYbS LSHSHHEIGMEN  H2TUb &S
ey,  QBs  uBle)  USSEEIGD  BEHGINSSHH 2l
UbSSSTHENEG SMIauD FFHea TraybSHmebGn, 2 Ulysleurslullet
STUTHSGSL DD BbLLSSH. A0 USWILL (H6TaTSH  6TeLSHM60
Sne  sieipmey  &flwsbsv. mBrssr 1928 wpHev 70 eusmy 2 6o BlHSHM
uGIGouH Hewer  uUmfemeuull L H1H  lFTevellu  HHaush  Glumdl s mmey
&iflwevsv. BT 681 Ol ClFwevraTym & LT Dy 6u & &
ey GlEaiemer,  wCvglwrallsh el He  uamllwrHEeor .
seigemLw  mbs  euwmL 1973, mrel  upliusnE ety Qbs
TS0  BLBS — Gamugskset  allusnimisar  uhml  da1HS
Oafurg. Udmasal 6asim urdslwurey & flum. i oiwonsd
BIUTSS S0 QhbHTT saim B EosarallliuLallebsmev. oy& UM
O &SIw ). @b HGuTen EINES & oM S
BT U & & P60 QBT 6T63TLI &l Lmnj) Q& Hwm ). 6UI &),
Urslaunslaser  Gbbusslsd Urdamersst 196760 QubbHEH  BLB S
UHBIMSE  TRMTED  CGFlwm)."

30. The evidence of P.W.6 on the records of the Pallivasal does not invoke confidence. It
is clear that Ex.A.66. was issued without perusing the records. Be that as it may, it is clear that

there 1s no documentary evidence regarding Samsudeen and Mangala Devi's marriage.

31. The learned counsel for the appellant submitted that the evidence of the plaintiff and

ntptheveonduet.iofidthe parties would suffice to prove that Samsudeen Rowthar Married Mangala
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Devi and through such marriage begot defendants 2 and 3.

32. The plaintiff was examined as P.W.1 and she deposed in her cross examination as
follows:

03.09.2029-2 psHev 15 igHlurslsar  snl) &.al.

"

1681 FSHUur 616 SHOSUL ST allwruryS s
Cgeveunir. 661  SHem S UMby  CFalDSETS QM Bl HeoW
PSS UbHSTT  TImTsd  FST6. ouhLe (GLOUL  BLSS
UBSTT  TimTey  FMHnes. miflsd 61681  SHemSHeww @ LIS
Shurs Cus Yl Sriser aarsb@n  youfigd CHsTuh  gHULL &)
T me0  FMHmesl. youir Cuarit &rHs T Llsiemer CHmailsh eumpb s
UBLSTTSH6T.  Goup Uy @Lmiseflland  @bBEH  UBLSTTHAT  6T8TMT60

FMHTRN. 601G  SHHnd el FOHTHIT  wmmih  &FHHuun

&HCWNT 10HmeuT&HeT  Humnsds CUFSHLIG 61600 HYbs bl sy)|ih

(peMUTE  SH(HInTHend  (penMIILh&BHE O &BTEHLTTSH60  6T65TMT 6D

&  RIUSI  @Q60emev. CsTT Lejel STHWIT YeufHepn 616

SLOSEGID, IbS CUamiand@Gh @aLCw GCusi wLaaT STSWT
i FSSOUTID oTal FCHTHITHE@D QHHES Dl(hlomh  C&Ful )
MOUSSTTHATT  6IIMTL Y& udY] aarsdhd sfNurg. ysar Uns
(1% SHSHUYLD JUhHoOLW Q@IMiLTog Slmuamn  C&ug
USSHTEH  CFTOVLLBIL  m2g  Cumiemamuld el Srwrh eIl lg60
MeUSH Tl 6T STWIT  FONSIS S0, 6T & STWT
SHOUGTHID 6607 SHLUGTHeoLW O lgMm@ 210 wemeiall b &eUT S
ser  srwrh  Carlls s Qanewt, et allyhs  ubsallLTh
faimTs0  FM&sTer.  6aig  Shosds  @ubs  Upg  GLLUSDS

s BIGUEELD  QFUw 616 Seiiaiel  ((pHUG  WSTT  STE  @BBHSH
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aagips)  FNsTe. amg  Shos Qobs  Ung a6 5655"',@)!}?—!‘!.
urd  wemerall  eumerLw wmdwuri  Feflwibworet.  derg  Flmlw
srurfel wEHe SIST udHe Hourdk epsial eOETHIL Q&M
GLUD BLSP] uBEHTD 6eipmey 61681 Fnflw  STwni  eTeimy WL
Qe QBs g 68T SHSEG Hlhuamh CFualbaiurL
Cuesr  @evsmev. Bbs Cuedinel SrHHmi  Latewer G m  6T6n
ShSSHGL  2uHTH  SHlmuaid CFUaSSSTE  HplOUHBL Gl
Quuir  wRISVTCHa Slwuassng o  bs  Qued  Quui
urdslor Gl ey  Cuwi  @USSIULLST 68IMT  HE  66815SE
Cafurg). 9bs OumigDIL ol Saviavar 6aim YUK Sfpn Qbs
Al e Ybs CuaiamIL ol @bBEH MBSTT aaimme) FhsIa. b
OueemisG Qsmen  Uatswaser  Umbasriser e Taidhs
OafNurg. QbsS urdslureysdsd Algser 2 Uislurdl Uipbseui
sieipney  Ffsnel.  EIfosrsr Ol 3 drglaurslyn  Syeumbs
UmbHeu  staimmsd  FiflHme...."

33. It is very strange that when the plaintiffs case was that there was “No marriage”
between her father and Mangala Devi, instead of emphatically denying the suggestion that
Mangala Devi and Samsudeen's marriage was conducted by her brother and uncle, she merely
gives an evasive reply that she does not know. In her further evidence she admits that the
defendants 1 and 2 were born to Fathima (i.e) Muslim name of Mangala Devi. She admits that
Mangala Devi's brother known as Abdul Kani stayed with her. PW.1 in her evidence further
states that when Samsudeen brought his 2nd wife home after marriage, her mother was furious

htp@REWYERE 10 heTuCP. W.1's) home. She further states that her mother objected to the keeping of his
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second wife in her home. The plaintiff admits the second marriage of Samsudeen by stauug wiat

when he brought his second wife home, her mother was furious and left her matrimonial home
to stay with the plaintiff. The plaintiff's attempt to project as if the 2" wife was not Mangala
Devi does not deserve merit because it was nobody's case that Samsudeen had any contact with
any other woman except his first wife and Mangala Devi. The Trial Court did not consider the
vital evidence of P.W.1. Hence from the evidence of P.W.1 it is clear as crystal that Samsudeen

Rowthar married Mangala Devi.

34. As referred to earlier in Mohammedan law marriage can be presumed in the absence
of direct proof under 3 circumstances. One by prolonged and continued cohabitation and by
acknowledgment, among other. It is to be seen if from the evidence on record a presumption of

marriage can be drawn.

35. PW.3. a childhood friend and neighbour of Mathar in his evidence stated that
Samsudeen died in 1966 and during his life time from 1940 to 1955 for 15 years he was
conducting "Dance show" in Melur. That Mangala Devi came as a dancer to Samsudeen's show
and started living with him along with her brother and mother. After the closure of the show, he
continued to live with Mangala Devi. Both in his proof affidavit and cross he admits that D.1
and D.2 were born to Samsudeen and Mangala Devi. P.W.4 also deposes that even after the
closure of the 'Dance Show' Samsudeen continued to live with Mangala Devi. Almost all the
plaintiff's witnesses including the plaintiff admit that Mangala Devi and Samsudeen were living

together. Even the conduct of the parties and the documents on record are material to find out
https://lwww.mhc.tn.gov.in/judis
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the nature of relationship between Samsudeen and Mangala Devi.

1. 1960 Marriage of 2nd defendant

Samsudeen conducted the nikha of the 2™ defendant in 1960 with one Sultan, who was
none else than his own sister's son. The nikha nama i1s filed as additional evidence in which the

bride's father is shown as Samsudeen Rowthar.

2.Plaint in O.S.No0.467/67

The defendants 2 and 3 and Mangala Devi were shown as the 2nd wife and children of
Samsudeen, which was disputed by Mohammad Mathar. This was immediately after
Samsudeen's death in 1966.

3. Plaint in O.S.No0.187/90

0.S.No.187/90 was filed by Moideens wife against Mohammad Mathar, the plaintiff and
defendant's 2 and 3 herein for permanent injunction. In the said suit it was clearly stated that

parties 1 and 2 are sons and 4 and 5 were daughter's of Samsudeen.

4. Voters list of the years 1975 and 1988.

In the voters list for the year 1975 at Serial No.517, Ex.B.2, Mangala Devi's muslim
name Fathima Bibi (Samsudeen) was given.

1. Burial Certificate

The Burial certificate dated 15.12.2001 issued by Pallivasal Metur dated 15.12.2001
clearly states that Fathima Bibi wife of Samsudeen was buried in the Kabrasthan.

2.20.12.2002, Show cause Notice

In the said show cause notice the defendants 2 and 3 along with the plaintiff are shown as

https://lwww.mhc.tn.gov.in/judis

21/31



3. SSLC certificate

D.2's- Father's name is shown as Samsudeen Rowthar

36. In the light of the above, it is clear that Mangala Devi's relationship was not that of a
concubine. She was given the status of a wife and accepted as a member of the family. In this
case almost all the plaintiff's witnesses state that Samsudeen and Mangala Devi lived together.
They also admitted that the defendant's 2 and 3 were born to Samsudeen and Mangala Devi and
that they were professing Islam. The documentary evidence also establishes that Mangala Devi
converted and she was living under one roof with the other members of the family. (Voters list
Ex.B.1). Her daughter was also given in marriage to Samsudeen's sister's son. Therefore a

strong presumption is made out in favour of marriage between Samsudeen and Mangala Devi.

37. The learned counsel for the appellant relied on the following Judgments in support of
his contention that long cohabitation gives rise to presumption of marriage.

1) AIR 1977 AP 152 2) 1978 (3) SCC 527  3) 1994 (1) SCC 460
4) 2008 (4) SCC 520  5)2009 (9) SCC299  6) 1999 (2) LW 404
7) 100 LW 58.

In AIR 1977 AP 152- The parties were Mohammedan's and the question of presumption
of marriage through long co-habitation arose. In the said case the marriage between a Hindu
women and a Muslim man was disputed. In the absence of direct evidence to prove the

marriage, the Court relied on presumption of marriage and at para 10 stated as follows:

"
https://lwww.mhc.tn.gov.in/judis

Marriages may be established by direct proof or by indirect proof, i.e.
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cohabitation combined with other circumstances or from acknowledgment of

legitimacy in favour of a child or the fact of the acknowledgment by the man of the
woman as his wife. It is true that the presumption does not apply if the conduct of
the parties is inconsistent with the relationship of husband and wife. But if there is
no impediment for a lawful marriage, such presumption will be raised by the
aforesaid circumstances. In abdool Razak v. Aga Mohomed (1894) 21 Ind App 56
(PC) the Privy Council observed that if the conduct of the parties were shown to
be compatible with the relation of husband and wife, every presumption ought to
be made in favour of the marriage when there is lengthened cohabitation. In that
case, however, it was found that the conduct was incompatible with that relation
and, therefore, it was held that the presumption did not apply. In Ghazanfar v.
Kaniz Fatima, (1910) 37 Ind app 105 (PC), as the woman was a prostitute before
the marriage, the court refused to draw the presumption. But normally,
cohabitation for a long time and living together as husband and wife would raise a
presumption of marriage. As far as legitimacy of the child is concerned, it may be
presumed from circumstances from which the marriage itself between its parents
may be presumed."”

I will refer to the latest judgment of the Hon'ble Supreme Court on the subject in which all the
above judgments were referred to in the case of Kattukandi Edathil Krishnan & Anr. versus
Kattukandi Edathil Valsan & Ors. reported in 2022 Live law (SC) 549. The Hon'ble Supreme
Court stated the law as follows:

"15. It is well settled that if a man and a woman live together for long years
as husband and wife, there would be a presumption in favour of wedlock. Such a
presumption could be drawn under Section 114 of the Evidence Act. Although, the
presumption is rebuttable, a heavy burden lies on him who seek to deprive the
relationship of legal origin to prove that no marriage took place.

s min dlinglitdrahennedige Dinohamy and Anr. v. Wijetunge Liyanapatabendige
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under:

"..where a man and woman are proved to have lived together as man and
wife, the law will presume, unless the contrary be clearly proved, that they were
living together in consequence of a vaid marriage and not in a state of
concubinage."”

17. In Mohabbat Ali Khan v. Mohd. Ibrahim Khan, once again it was laid down
by the Privy Council as under:

"The law presumes in favour of marriage and against concubinage, when a
man and woman have cohabited continuously for a number of years."

18. In Badri Prasad v. Dy. Director of Consolidation and Others, it was held by
this Court that a strong presumption arises in favour of wedlock where two
partners have lived together for long spell as husband and wife. Although the
presumption is rebuttable, a heavy burden lies on him who seek to deprive the
relationship of legal origin. Law leans in favour of legitimacy and frowns upon the
bastardy.

19. In S.PS. Balasubramanyam v. Suruttayan alias Andali Padayachi and
Others, this Court held as under:

"4. What has been settled by this Court is that if a man and woman live
together for long years as husband and wife then a presumption arises in law of
legality of marriage existing between the two. But the presumption is rebuttable.
[See:Gokul Chand v. Parvin Kumari - AIR 1952 231 : 1952 SCR 825"]

20. Similar view has been taken by this Court in Tulsa and Others v. Durghatiya
and Others; Challamma v. Tilaga and Others; Madan Mohan Singh and Others
v. Rajini Kant and Another and Indra Sarma v. V.K.V.Sarma."

38. From the discussion of the evidence and the aforesaid Judgments, I find that a strong

presumption in favour of the marriage of Samsudeen Rowthar with Mangala Devi is made out.

https://lwww.mhc.tn.gov.in/judis



learned counsel for the respondent raised two issues regarding the marriage of Samsudeen

Rowthar with Mangala Devi and on the presumption of their marriage by long cohabitation.

39. The learned counsel for the respondent submitted that Mangala Devi was a Dancer
and free woman so the marriage of Mangala Devi with Samsudeen could not be presumed,
regularised or acknowledged. According to him the off springs of 'Zina' (adultery, incest,
fornication) could not be acknowledged. With great respect, I have to state that it was not the
case of the plaintiff herself. The plaintiff only stated that her father brought a dancer to his
dance troupe developed intimacy and lived with her. The learned counsel further submitted that
the presumption in favour of marriage by long cohabitation cannot be invoked in the present
case, as the defendants have failed to examine any person who could speak of the relationship
of Samsudeen Rowthar and Mangala Devi as man and wife from their personal

acknowledgment of the family's affairs.

40. The family of Samsudeen Rowthar acknowledged the marriage of Samsudeen with
Mangala Devi, which is evident from the marriage of Mangala Devi's daughter conducted by
Samsudeen Rowthar himself with his own sister's son. Almost all the plaintiff's witnesses admit
that the defendant's 2 and 3 were born to Mangala Devi and Samsudeen Rowthar and two were
living together. It is trite in law that law leans in favour of legitimacy and frowns upon
Bastardy. In the absence of any rebuttal evidence by the respondents to dislodge the strong

presumption of marriage raised by plethora of documentary evidence on record as also the
https://lwww.mhc.tn.gov.in/judis
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ought to have examined independent witnesses to establish the relationship between Samsudeen

Rowthar and Mangala Devi. 1 find that Samsudeen Rowthar married Mangala Devi and
therefore the defendant's 2 and 3 are the legitimate children of Samsudeen Rowthar.

41. The contention of the learned counsel for the respondent that Mangala Devi had not
converted and therefore the marriage of Mangala Devi with Samsudeen Rowthar was void
marriage cannot be countenanced. Firstly because, the burial certificate issued by the Melur
Pallivasal, which is filed as additional document refers to Mangala Devi as Fathima Bibi, wife
of Samsudeen Rowthar and also the voters list Ex.B.2. Hence it cannot be said that Mangala
Devi was not converted. Secondly, the said issue was considered by the Hon'ble Supreme Court
in the case of Mohammed Salim (D) Through Lrs. Vs. Shamsudeen (D) Through Lrs. and the
Hon'ble Supreme Court held that the marriage could only be an irregular marriage and not a
void marriage. The relevant paragraph is extracted below:

"Thus, based on the above consistent view, we conclude that the marriage of a
Muslim man with an idolater or fire worshipper is neither a valid (sahih) nor a
void (batil) marriage, but is merely an irregular (fasid) marriage. Any child born
out of such wedlock (fasid marriage) is entitled to claim a share in his father's
property. It would not be out of place to emphasise at this juncture that since
Hindus are idol worshippers, which includes worship of physical images/ statues
through offering of flowers, adornment, etc., it is clear that the marriage of a
Hindu female with a Muslim male is not a regular or valid (sahih) marriage, but

merely an irregular (fasid) marriage."

As noted earlier an irregular or fasid marriage has no legal effect before consummation.

hupPyeattet etidifthmation certain legal effects flow and one such effect is the legitimisation of
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AIR 1938 (141), while considering the legal effect of a fasid marriage, which in that case was a

marriage by a muslim male with the sister of his wife, who was living, held that

“In view of this weight of authority we feel bound to accept the Bombay
decision as being correct. While it is true that the Koran does prohibit a man
marrying the sister of his wife during her lifetime, it is clear that this passage in
the Koran has never been read as declaring the children of such a marriage to be

illegitimate. In fact no writer on Muhammadan law has ever suggested that in the

case of an_invalid marriage, as opposed to a void marriage, the children are_

illegitimate.”

Therefore once it is held that Mangala Devi's marriage with Samsudeen Rowthar,
assuming she did not convert, was irregular only, even then the marriage having been
consummated, the defendants 2 and 3would be legitimate children of Samsudeen. In the light of
both the factual and legal positions I find no merit in the contentions of the learned counsel for

the respondent.

42. The third contention of the learned counsel for the respondent that Samsudeen
Rowthar during his life time had not acknowledged the defendant's 2 and 3 as his legitimate
children deserves no merit, because as discussed earlier the evidence is crystal clear that
Samsudeen Rowthar married Mangala Devi as a second wife. Further the instances referred to
above also raise strong presumption of marriage of Samsudeen Rowthar with Mangala Devi.
Once it is found that Mangala Devi was married to Samsudeen Rowthar the question of

acknowledgment of the defendant's 2 and 3 as legitimate children by Samsudeen does not arise.
https://lwww.mhc.tn.gov.in/judis
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43. I have gone through the aforesaid Jugments and I am not inclined to discuss uic >aiuc,

because in my view the marriage of Samsudeen Rowthar with Mangala Devi is proved, not only
through evidence of P.W.1 and also by presumption out of long cohabitation. Most of the
judgments of the respondent's are on acknowledgment and hence not relevant because of my

finding on marriage of Samsudeen Rowthar with Mangala Devi.

44. 1 therefore answer issues 1 and 2 in favour of the appellant. As far as issue number 3
is concerned, the same does not arise because of the findings on issues 1 and 2. As far as issue
number 4 is concerned, I find that the 2" defendant is entitled to 2/4™ share and the 3™
defendant is entitled to 1/4™ share in the suit properties.

In the result, the appeal is accordingly allowed. Consequently connected Miscellaneous
Petition is closed. There shall be no order as to costs.

13.07.2023
dsn/sn
Speaking Order:Yes/No

Index:Yes/No
Neutral Citation: Yes/No

To
The Learned VI Additional Judge,
Madurai.
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