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Syed (died)

21.Ponnuthai

22.Mathina

23.Ibrahim Bathu

24.Mohamed Ali Jinnah

25.Murugan

N.S.Minnal Kabiba (died)

26.H.Saithoon Beevi

27.Noorjahan

28.E.Megaraj

29.N.S.Saipudeen @ Athavu

30.Samsudeen (Died)

31.Kadhar Mydeen

32.A.Samsudheen

33.Zaheer Husain

34.Mumtaj

35.Mariam Beevi

36.Minor Ramzan

37.Minor Mamsal

Minor Respondents 36 and 37 are represented through their Court Guardian Advocate 

Tr.Senthil

38.Mansoor Rani

39.Asha Pirthosh

40.Amrin Birose

41.Faritha 

Respondents 38 to 41 are brought on record as Lrs. of the deceased 3rd respondent vide Court 

order dated 25.01.2022 made in CMP(MD).No.7187/21 in AS(MD).No.91/2017

42.Kamila

43.Nazeema

44.Mohammed Illiyas

Respondents 42 to 44 are brought on record as Lrs. of the deceased 2nd respondent vide Court 

order dated 28.10.2022 made in CMP(MD).No.2599 of 2022 in AS(MD).No.91 of 2017

45.Abdul Roja

46.Riswana Begam

47.Mohamed Rila

48.Raikana ...Respondents

Respondents 45 to 48 are brought on record as Lrs. of the deceased 30th  respondent vide Court 

order dated 28.10.2022 made in CMP(MD).No.8895 of 2022 in AS(MD).No.91 of 2017
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Prayer: The Appeal Suit is filed under Order 41 Rules 1 and 2 r/w. Section 96 of CPC, praying 

to set aside the Judgment and Decree dated 05.12.2016 made in O.S.No.202/2004 on the file of 

the Learned VI Additional District Court, Madurai.

For Appellants         : Mr.M.V.Venkatashesan

                Senior Advocate for Mr.S.Vellaisamy.

For R1       : Minor

For RR 2, 3 and 30       : Died

For RR 4 to 8 and 38 to 44                 : Mr.V.Ragavachari

        Senior Advocate for Mr.S.A.Ajmal Khan

For R-9                                      : Mr.K.Prabhakar

For RR 10 to 25 & R-29 and RR 32 to 37 : No appearance

For RR 26 to 28        : Mr.Babu Rajendran

For R31 and RR 45 to 48        : Mr.P.Pethu Rajesh

JUDGMENT

This case raises interesting questions on Muslim law relating to Marriage, conversion, 

legitimacy  and  acknowledgment.   Marriage  at  the  Micro  level  (i.e)  domestic  level  is  the 

reflection of the relationship between parties and the legal incidents attached thereto. But at the 

Macro level it is an institution that forms the base of the family and the society.

2. Before embarking on the factual matrix of the case, I deem it fit to discuss the legal 

issues  first.  The  concept  of  marriage,  interfaith  marriage,  legitimacy  and  acknowledgment 

under  Mohammedan law is  discussed  as  a  preclude  to  the  legal  issues  arising  therefrom . 

Marriage (Nikah) (250)
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3. Marriage in Mohammedan law is a contract which has for its object the procreation 

and the legalising of children,.Principles of Mohammedan law by Mulla- 20th Edn.

4. The Supreme Court of Pakisthan in Khurshid Bibi Vs. Muhammad Amin, held that 

“among muslims, Marriage is not a sacrament, but is in the nature of civil contract”. The said 

Judgment speaks of Marriage to be in a nature of civil contract, but not purely a civil contract. 

Therefore as a Muslim marriage is in the nature of a civil contract, the ingredients of a valid 

contract like capacity to contract, proposal, acceptance and witnesses are necessary (see 251, 

252)

5. There are three types of Marriages under Mohammedan law. They are Valid (Sahih), 

irregular  (Fasid)  and  Void  (Batil).  Valid  marriage  is  one  which  confirms  to  all  the  legal 

formalities and void marriage is one which has no legal sanctity and is still born.

Irregular (Fasid) marriage: (243 to 259)

The following marriages are considered as Irregular (Fasid) Marriage.

1.Marriage without witnesses.

2.Number of wives 5

3.Plurality of husbands

4.With a woman undergoing Iddat.

5.Marriage between Sunni and Shia.

6.Difference of Religion.

Effects of Irregular Marriage: (267)

An irregular Marriage may be terminated either before or after consummation by either 
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party, by words forming an intention to separate.  An irregular Marriage has no legal effect 

before consummation. If consummation takes place then:-

1)  Wife  is  entitled to  Dower.  2)  She is  bound to  observe Iddat.  3)  The issue  of  the 

Marriage is legitimate. But an irregular Marriage though consummated does not create mutual 

rights of inheritance between husband and wife.

When  there  is  no  direct  proof  of  marriage,  marriage  can  be  presumed.  (s.268).  The 

presumption of marriage arises in the following situations.

1.Prolonged and continual cohabitation as Man and Wife.

2.Acknowledgment of Paternity by the man subject to the fulfillment of condition of a valid 

acknowledgment.

3.Acknowledgment by the man of the woman as his wife.

 These are the basic legal concepts which are to be borne in mind for the examination of 

the facts and the issues involved in the case.

  Backdrop of facts:

 The facts of the case succinctly stated are as follows:

  6.  The  suit  was  originally  filed  by  the  1st  plaintiff  against  15  defendants  of  whom 

defendants 4 to 15 were tenants of various items of suit properties. In the course of the trial 

several parties died and their legal heirs were impleaded. The suit property originally had one 

schedule, but by an amendment the 2nd schedule of property was added. The plaintiffs case was 

that  the  suit  properties  were  the  properties  of  her  deceased  brother,  Mohammed  Mathar. 

Mohammed  Mathar  got  some  of  the  suit  properties  by  succession  and  some  others  were 

purchased by him. Mohammed Mathar died issueless on 20.08.2001, leaving the 1st plaintiff 
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and the 1st defendant as his only legal heirs. The 1st plaintiff is the sister and the 1st defendant is 

the widow of Mohammed Mathar.  According to the plaintiff the 2nd and 3rd defendants were 

the issues of one Mangala Devi, who joined the dance troupe of Samsudeen Rowthar, the father 

of the 1st plaintiff. The plaintiff stated that the said Mangala Devi was a dancer by profession 

and was kept as a mistress by her father. The plaintiffs case was that Samsudeen Rowthar did 

not marry Mangala Devi and so the defendants 2 and 3 were not the legitimate children of 

Samsudeen Rowthar. She further stated that Mangala Devi was a Hindu, lived and died as a 

Hindu without any form of marriage with Samsudeen.  The plaintiff referred to an earlier suit in 

O.S.No.461/67, filed by the step sister of Samsudeen Rowthar for partition which went upto the 

Hon'ble High Court in S.A.No.2252/74. The plaintiff referred to the said case only to show that 

the legitimacy of defendants 2 and 3 was disputed by Mohammed Mathar in that suit itself. The 

plaintiff therefore claimed 3/4th shares in the suit  properties. The plaint narrates other facts 

relating to tenancy of the defendants 4 to 15 but, in my view the same need not be traversed as 

the core issue in the appeal is as to the entitlement of defendants 2 to 3 to the suit properties.

        7. During the pendency of the suit the 1st defendant died and the 16th defendant who was 

her sister was added as her legal heir.  The 16th defendant filed a counter claim in the suit 

claiming 1/4th share in Sub item (ii)  of item 4 of the 1st  schedule.  According to the 16th 

defendant  the  said  item of  property  was  settled  by  Mohammed  Rowthar  to  his  wife  vide 

settlement Deed dated 20.01.1986. As the 16th defendant was the only legal heir of the 1st 

defendant, she claimed exclusive right to the said property by way of the counter claim. During 

the pendency of the suit even the 16th defendant died and defendants 34 and 35 were impleaded 
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as her legal heirs. They claimed the share of 16th defendant vide HIBA dated 03.09.2010.

8. The 40th and 41st defendants filed a written statement stating that they had no interest 

in the interse title dispute between the legal heirs of Mohammed Mathar. They submitted to 

abide by any judgment and decree of the Hon'ble Court.

9. The suit was mainly contested by the defendants 2 and 3. The written statement was 

filed by the 2nd defendant and adopted by the 3rd defendant. The defendants denied that the 

suit properties belonged exclusively to Mohammed Mathar. The defendants stated that the suit 

properties  originally  belonged to  Mohammed Ismail  Rowther  and his  two sons Samsudeen 

Rowther and Kader Moideen Rowthar and that Mohammed Mathar had no share or ownership 

in the suit properties. The defendants specifically denied that their mother Mangala Devi was 

not married to Samsudeen Rowthar, that they were illegitimate children of Samsudeen Rowthar 

and as such not entitled to the suit properties. The defendants claimed that they were the legal 

heirs of the deceased Samsudeen Rowthar and as such entitled to claim all rights as  legitimate 

children  under  Mohammedan  Law.  As  regards  the  pleadings  in  the  earlier  suit  in  O.S.No.

461/67, the defendants claimed that they had no knowledge of the same as the 2nd  defendant 

was a minor at that time. The 2nd defendant claimed exclusive ownership, share, enjoyment and 

possession of the suit properties. The 2nd defendant took a specific stand of a custom prevailing 

in the family, wherein the daughters could not own and maintain properties of the family. The 

defendants 2 and 3 filed two additional written statements raising among other contentions, the 

maintainability of the suit on the ground of non-joinder of necessary party, no cause of action, 
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non  payment  of  correct  Court  fee  and  partial  partition.  On  these  and  other  grounds  the 

defendants prayed for the dismissal of the suit.

10. The trial Court framed the following issues.

1.Whether the plaintiff is entitled to preliminary decree for partition of her 3/4 share  in the suit 

properties?

2.Whether the plaintiff is entitled to mesne profits from the suit properties?

3.Whether the plaintiff is entitled to decree for permanent injunction?

4.To what relief?

11. In the trial Court the plaintiff examined 10 witnesses and marked Ex.A.1 to A.93. The 

1st defendant examined himself as D.W.1 and marked Exs.B.1 to B.20. The trial Court on the 

basis of the pleadings and the evidence on record found that there was no marriage between 

Mangala Devi and Samsudeen, that the defendants 2 and 3 were not the legitimate issues of 

Samsudeen, and that the defendants could not claim a right in the suit properties as legal heirs 

of Samsudeen. The trial Court further held that Mangala Devi did not convert to Islam, that the 

presumption  of  marriage  through  long  co-habitation  coud  not  be  invoked  as  the  marriage 

between a Muslim and a Hindu woman was void and that the suit was not bad for non-joinder 

of necessary party. The trial Court in the light of the above findings concluded that the suit 

properties were enjoyed by Mohammed Mathar as his exclusive properties and as his legal heirs 

the 1st plaintiff and the 1st defendant alone were entitled to the same. The trial Court on the 

basis of an endorsement made by the plaintiff that she did not claim any relief as regards the 
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suit sub-item (ii) item 4 of Schedule A, deleted the same from partition.

12. Aggrieved by the judgment and decree of the trial Court, the defendants 2 and 3 have 

filed the above appeal.

13. Voluminous oral and documentary evidences were placed on record and relied on by 

the learned counsels. I have sieved through the said evidence and I have confined the reference 

to the evidence only so far as they are relevant to the points raised in the appeal.

14. The learned counsel for the appellant raised the following points. 

That trial Court erred in thinking:

1. That the properties belonged exclusively to Mohammed Mathar.

2. Mangala Devi's marriage with Samsudeen Rowthar was not proved.

3. Mangala Devi did not convert to Islam.   

4. Marriage by presumption arising out of continuous co-habitation could not be raised as 

Mangala Devi did not embrace Islam and

5. Marriage between a Muslim and an idolatress was void under Mohammedan law.

6. That the trial Court erred in its appreciation of the oral and documentary evidence on 

record.

15.  The  learned  counsel  relied  on  some  judgments  in  support  of  his  case.  The  said 

judgments will be referred to in the course of the discussion.
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16. The learned counsel for the respondents on the other hand filed written arguments, 

supporting the judgment of the trial Court. Several issues were raised in the written arguments, 

though at the hearing the same was confined to the right of the defendants 2 and 3 to claim a 

right in the suit property as legitimate children of Samsudeen.

17.  The  learned  counsel  for  the  respondents  submitted  that  the  case  involves 

determination of 3 issues, which he abbreviated as C.A.M (i.e) Conversion, Acknowledgment 

and Marriage. The learned counsel submitted that there was absolutely no evidence on the three 

and hence the findings of the trial Court on Conversion, Acknowledgment and Marriage was 

valid and did not call for any interference in the appeal.

18. I have heard both the learned counsels and I have perused the materials placed on 

records, including the judgments and written arguments.

19. The points that arise for determination in this appeal are:

1. Whether the marriage between Samsudeen and Mangala Devi was proved, if not in the 

absence of direct evidence on the marriage of Samsudeen Rowthar with Mangala Devi, whether 

presumption of marriage by long co-habitation could be invoked.

2. Whether Mangala Devi converted to Islam, if not whether the marriage of Samsudeen 

Rowthar with Mangala Devi is void or irregular marriage.

3. Whether in the absence of acknowledgment of Paternity and legitimation of defendants 

2 and 3 by Samsudeen Rowthar the defendants 2 and 3 could claim right in the suit properties.

4. To what relief are the parties entitled to.
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20. Before launching on a discussion on the points arising in appeal the CMP(MD).No.

5643/18 filed for receipt of additional evidence is taken up first. The appellants have filed the 

CMP for receipt of the following documents as additional evidence.                             List of 

Documents

S.No Date Description Remarks

1

22.06.1960 Nikha (marriage certificate issued by Jamia Masjid to 2nd 

petitioner

Certified 

copy

2 17.05.1974 S.S.L.C. Certificate of 1st petitioner Original

3

16.03.1982 Sale  Deed  executed  by  petitioners  Registered  as 

Document No.369

Certified 

copy

4 02.07.1999 Community certificate of the 1st petitioner Original

5

26.08.2001 Nikha certificate issued in favour of 1st petitioner Certified 

copy

6 25.10.2001 Legal heir certificate issued by Pallivasal Melur Original

7 15.12.2001

Burial certificate of the mother of the petitioners issued 

by Pallivasal Melur

Original

8 20.12.2002

Show  cause  notice  issued  by  Joint  Registrar  of  Co-

operative Societies, Madurai to the petitioners

Original

9 31.01.2007

Final  order  passed  by  Joint  Registrar  of  Co-operative 

Societies, Madurai in the proceedings

Original

10 07.06.2013

Final order in C.C.No. 203/03 in which 1st petitioner was 

respondent 

Certified 

copy

21. The respondents filed counter stating that the documents have no legal validity and 

they were not pleaded in the written statement. I have gone through the entire evidence on 

record and I am of the view that the additional evidence sought to be filed will assist the Court 

in pronouncing the judgment. Moreover no prejudice would be caused to the respondents as the 

documents are either official records or those maintained in the course of official functioning. 

Therefore the petition to receive additional evidence is allowed.
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22. The issues 1 to 3 are taken up together as they are interwoven 

The geneology of the parites is given below:

Ismail Rowther (died)

        First wife     Second wife

Mummathu Pathu Shehu Muthamma

   
Samsudeen (died on 5/11/1966)          Kadhar Mydeen (died on 1972)                  Ibrahim Pathu

         Mariyam Deevi (wife) (died on 21/1/2006)

                                         (No issues)

    Wife             Concubine             Noorjahan (D3)

Mummathu Pathu (Died)             Mangaladevi (Died)             Abdulla (D2)

  Mohamed Mathar Ismail Pathuma (P1) Zaitoon Beevi (Died 1956)

  (Died on 20/8/2001) (Died on 15/05/2013)  Seeni Mathar

  Johara Beevi (D1) Muthalipu   (No issues)

  (Died on 02/10/2003)

      (No issues)

  Mahamutha (D16) Pathumuthu Johara (Died on 19/08/2020) (No issues) (P2)

  (Died on 19/10/2010) Mohamed Anifa (Died on 24/02/2016) (P3)

  (Johara Beevi's sister) Seeni Mathar (P4)

      (No issues) Seeni Pitchai (P5) (Died on 17/05/2021)

      Majahar Begam (wife of Mohamed Anifa)(P6)

Samsudeen (D34) Mansur Rani

Kadhar Mydeen (D35)  (wife of Seeni Pitchai) (Children of P3+P6)

(By Hiba dated 04/10/2010)           Thoulath Beevi (P7)

(Children of P5)            Syed Raviyath (P8)

Asha Firthose            Jahira Banu (P9)

Amrin Byrose            Anis Pathima (P10)

Faridha            Samsudeen (D34)

           Kadhar Mydeen (D35)

23. The genealogy is not disputed. The properties according to the plaintiff belong to 

Mohammed Mathar either as his self acquisition or through succession to Mohhamad Ismail, 

Samsudeen  Rowthar  and  Kader  Moideen.  It  is  the  specific  case  of  the  plaintiff  that  the 

defendants 2 and 3 are not the legitimate children of her father Samsudeen Rowthar. According 

to the plaintiff, Mangala Devi was a dancer, who joined her father's dance troupe which used to 

conduct a Dance show, called Bombay shows in that area. Mangala Devi developed intimacy 
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with Samsudeen Rowthar and so he kept  her  as his  mistress.  There was no legal  marriage 

between  them.  Mangala  Devi  was  a  hindu,  lived  as  a  hindu  and  died  as  a  hindu without 

undergoing any form of marriage with Samsudeen Rowthar. In an earlier suit filed by the step 

sister of Samsudeen Rowthar, the defendants mother as also the defendants 2 and 3 were shown 

as the wife and issues of Samsudeen Rowther, but her late brother Mohammed Mather denied 

the same in the written statement. The plaintiff pleaded that as Samsudeen Rowthar did not 

marry,  Mangala  Devi,  the  defendants  2  and 3  were  not  his  legitimate  heirs  and hence  not 

entitled to the suit properties. According to the plaintiff, she and the 1st defendant alone were 

the legal heirs of Mohammed Mathar,  who died on 28.08.2001 and as such they were both 

entitled to 3/4th and 1/4th shares in the suit properties respectively. There were other issues 

raised regarding tenancy etc but they are not necessary for settling the present controversy.

24.  The  defendants  2  and  3  denied  the  contention  of  the  plaintiff  that  their  mother, 

Mangala Devi, was not married to Samsudeen Rowthar and that they were not the legitimate 

children  of  Samsudeen  Rowthar.  The  defendants  denied  knowledge  of  the  suit  in  O.S.No.

461/67 filed by Samsudeen Rowthar's step sister for partition. The defendants claimed a family 

custom whereunder the female members could not own or maintain properties. The defendants 

further denied that the properties belonged exclusively to Mohammed Mather. On these and 

other grounds the defendants prayed for dismissal of the suit.

25. As far as the claim of the defendants 34 and 35, who were brought on record as the 

legal heirs of D.16 is concerned, the plaintiff endorsed that she was not claiming any share in 
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sub item (ii) of item 4 of the 'A' Schedule and hence the said item was deleted and partition 

decree was not granted for the said item of property.

26.  In  the  written  arguments  of  the  respondents,  the  respondents  have  stated  that 

absolutely no evidence was filed to prove the marriage of Samsudeen Rowthar with Mangala 

Devi and even in the written statement there was no specific or emphatic denial of the plaint 

allegations. I don't understand the need for emphatic denial, specific denial is mandate of law, 

but emphatic denial is not a requirement. The pleadings of the plaintiff with respect to Mangala 

Devi's marriage are raised in para 5. The said para 5 is as follows:

“5. The father of Mohammed Mathar was one Samsudeen Rowther. The said  

Samsudeen Rowther died in the year 1966. He had only one legally wedded wife  

namely Mohammed Patthu. Through her he had one son, namely Mohammed Mathar  

and two daughters Ismail pathuma, the *1st Plaintiff and Jaithun Beevi. Mohammed 

Mathar and Jaithun Beevi  died. Jaithun Beevi died issueless more than 30 years ago.  

Samsudeen Rowther during his life time was conducting Bombay Shows, a dance 

programme in the area.  During that  period he was keeping on Mangala Devi,  a  

Hindu  woman  and  a  dancer  by  profession  as  concubine.  The  second  and  third  

Defendants were born to him through Mangala Devi. There was no legal marriage 

between Mangala Devi and Samsudeen Rowther. Mangala Devi, being a Hindu, lived 

as a  Hindu and died as  a  Hindu without  any form of  marriage  with Samsudeen  

Rowther”.

27. The defendants 1 and 2 in their written statement in para's 5 and 7 replied as follows:

“5. It is utter false to allege that the late Samsudeen Rawther, had only one  
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legally  wedded  wife  namely  Mohamed  Pathu  and  through  her  he  had  one  son  

Mohamed Madhar and Two daughters Ismail Pathu, the Plaintiff and one Jaithun  

Beevi. And it is false to allege that Samsudeen Rawther during his life time, he was  

conducting Bombay shows a dance program in the area and during that period he 

was  keeping one Mangala Devi,  a  Hindu Women and a dancer  by profession as  

concubine. And it is further false to allege that this second and third defendants were  

born  to  him  through  Mangala  Devi  and  there  was  no  legal  marriage  between  

Mangala Devi and Samsudeen Rawther and it is false to allege that Mangala Devi 

being a Hindu, lived as a Hindu and died as a Hindu without any form of marriage  

with  Samsudeen Rawther.  The  plaintiff  has  vehemently  and falsely  stated  for  the  

purpose of this case by hiding all the real facts of the legal marriage between the late  

Samsudeen  Rawther  and  his  Second  wife  Fathuma  Beevi  and  also  this  second  

defendant and the third defendant are the legal and legitimate children born to the 

late Samsudeen Rawther and his second wife Fathuma Beevi. The plaintiff has to  

strictly prove the allegations alleged in para no. 5 of the plaint totally.

7. It is false to allege that though this and 3rd defendants are professing Islam 

Religion, they cannot claim as the legal to the deceased Mohamed Madhar and his 

estates. This defendant and the third defendants are the legal heirs of the deceased  

Samsudeen Rawther and they can claim all the rights as a legitimate child under  

Mohamedan Law......”

28. Under the provisions of order 8 Rule 4 of CPC, failure to specifically deny a fact 

alleged in the plaint amounts to admission. That is general denial of a fact alleged will not 

suffice. It  is to be noted that denial apart from being general denial,  can be either specific, 

inferred and can also be non-admission of the fact alleged. If the pleadings of the defendants 1 

and 2 are observed it is clear that the denial is not general but specific to the effect that the 

plaintiffs allegations are not admitted. Hence the submission in this regard is without force.
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29. It is true that there is no direct documentary evidence of the marriage of Samsudeen 

with Mangala Devi. The defendant addressed two petitions to the Mutawalli, Melur Mukyudeen 

Andavar Periya Palli seeking information regarding the marriage certificates of the memebers 

of his family named therein. Another petition was sent through registered post for a certificate, 

certifying that the records from 1949 to 1959 were missing in their records. A petition was also 

made by the plaintiff to the same Pallivasal for a certificate regarding the marriage of his father, 

if  any,  with  any  woman except  his  mother.  To  the  plaintiff's  petition  a  reply  was  sent  on 

02.02.1909 under Ex.A.66 stating that on a perusal of records from 1928 to 1970, it was seen 

that no registration as claimed by the plaintiff was recorded. In this regard P.W.6, the Hajiyar/ 

Secretary of the Pallivasal was examined and his evidence is as follows:

@  th/rh/M/6  mtu;  ,Jgw;wp  v';fsplk;  bfhLj;j  kD 

MFk;/  mjw;F  eh';fs;  gjpy;  mDg;gpndhk;/  me;j  gjpy;jhd; 

jw;rkak;  vd;dpelk;  fhz;gpf;fg;gLk;  th/rh/M/66  MFk;/  ,e;j 

tHf;fpy;  gpujpthjpahd  mg;Jy;yh  vd;gtUk;  kD 

bfhLj;jpUe;jhu;/ mtu; ,uz;L kD bfhLj;jpUe;jhu;/ Kjy;kD 

13/08/2009  md;W  brayhsu;  $khj;  vd;W  vd;dplk; 

bfhLj;jpUe;jhu;/  mjd;gpd;  gjpt[j;jghy;  K:ykhf  $khj;jpd; 

jiytUf;F xUkD mDg;gpapUe;jhu;/ mit th/rh/M/81 kw;Wk; 

82  MFk;/  m';fSila gs;spthry;  epf;fh  gjpt[  g[j;jfj;jpy; 

mg;Jy;yhtpd;  jhahUf;Fk;  rk;RjPd;  uht[j;jUf;k;  jpUkzk; 

ele;jjhf gjpt[ ,y;iy/

1928 Kjy; 1970 tiu cs;s jpUkz gjpt[g; g[j;jf';fs; 
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v';fs; $khj;jpy; cs;sij ,e;j ePjpkd;wj;jpy; jhf;fy; bra;a 

Koa[kh vd;why; me;j gjpntLfspy; rpy gjpntLfs; fiwahd; 

mupj;Js;sJ/ mj;Jld; vd;dhy; me;j g[j;jf';fis M$u;gLj;j 

Koa[k;/  me;j  gjpt[  g[j;jf';fis  ePjpkd;wj;jpy;  M$u; 

gLj;jjhjjw;F fhuzk; rk;RjPd; uht[j;jUf;Fk;. 2k;; gpujpthjpapd; 

jhahUf;Fk; jpUkzk; ele;jJ/ mjpy; gjpag;gl;Ls;sJ vd;gjhy; 

jhd; vd;why; rupay;y/ ehd; 1928 Kjy; 70 tiu cs;s epf;fh 

gjpntLfis ghu;itapl;ljhf brhy;ypa jfty; bgha;  vd;why; 

rupay;y/  ehd;  ,';F  brayhsuhf  gzpahw;Wtjw;F 

Kd;g[  brd;id.  knyrpahtpy;  Mypk;  Mf  gzpahw;wpndd;/ 

vd;Dila gpwe;j tUlk;  1973.  ehd;  gwpg;gjw;F Kd;g[  ,e;j 

$khj;jpy;  ele;j  FsWgofs;  tptfhu';fs;  gw;wp  vdf;F 

bjupahJ/ gpr;irfdp vd;w thj;jpahiu bjupa[k;/  mtu;  $khj; 

epu;thfj;jpy; ,Ue;jhu; vd;W ehd; nfs;tpg;gltpy;iy/ mJ gw;wp 

bjupahJ/  ,we;Jnghd  KfkJ  kjhu;  $khj; 

epu;thfj;jpy;  ,Ue;jhu;  vd;gJ  gw;wp  bjupahJ/  thjp. 

gpujpthjpfs;  FLk;gj;jpy;  gpur;ridfs;  1967y;  ,Ue;J ele;J 

tUfpwJ vd;why; bjupahJ/@

30. The evidence of P.W.6 on the records of the Pallivasal does not invoke confidence. It 

is clear that Ex.A.66. was issued without perusing the records. Be that as it may, it is clear that 

there is no documentary evidence regarding Samsudeen and Mangala Devi's marriage.

31. The learned counsel for the appellant submitted that the evidence of the plaintiff and 

the conduct of the parties would suffice to prove that Samsudeen Rowthar Married Mangala 
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Devi and through such marriage begot defendants 2 and 3. 

32. The plaintiff was examined as P.W.1 and she deposed in her cross examination as 

follows:

03.09.2029-2   Kjy; 15 gpujpthjpfs; jug;g[ F/tp/  

@vd;  rpj;jg;gh  vd;  je;ija[ld;  jhd;  tpahghuj;jpw;F 

bry;thh;/  vd;  je;ij  ghk;ng  nrtpw;fhf  xU  eoifia 

miHj;J te;jhh;  vd;why;  rhpjhd;/  mtUld;  Flk;gk;  elj;jp 

te;jhh;  vd;why;  rhpjhd;/  Chpy;  vd;  je;ijia  xU  khjphp 

jg;ghf ngr Muk;gpj;jhh;fs;/ vdf;Fk; mth;kPJ nfhgk; Vw;gl;lJ 

vd;why; rhpjhd;/ mth; nkY}h; fhj;jh gps;is bjUtpy; thH;e;J 

te;jhh;fs;/ ntW gy ,l';fspYk;  ,Ue;J te;jhh;fs; vd;why; 

rhpjhd;/  vdJ je;ij vd;Dila rnfhjuh;  kw;Wk;  rpj;jg;gh 

Mfpnahh; kw;wth;fs; jtwhf ngrf;TlhJ vd;W me;j bgz;Qqk; 

Kiwahf  jpUkzj;ij  Kiwg;gLj;jpf;  bfhz;lhh;fs;  vd;why; 

vdf;F  "hgfk; ,y;iy/ nkY}h; lt[d; fhjpahh; mth;fSk; vd; 

je;ijf;Fk;. me;j bgz;Qqf;Fk; ,ilna nkY}h; klt[d; fhjpahh; 

vd; rpj;jg;ghkw;Wk; vd; rnfhjuh;fSk; ,Ue;J jpUkzk; bra;J 

itj;jhh;fsh vd;why; mJ gw;wp vdf;F bjhpahJ/ mjd; gpwF 

vdJ je;ijiaa[k;  mtUila  ,uz;lhtJ jpUkzk;  bra;J 

itj;jjhf brhy;yg;gLk; ic& bgz;iza[k; vd; jhahh; tPl;oy; 

itj;J  thH  vd;  jhahh;  rk;kjpf;ftpy;iy/  vdJ  jhahh; 

jfg;gdhUk; vd; jfg;gdhUila tPl;ow;F 2k; kidtp te;jnghJ 

vd;  jhahh;  nfhgpj;Jf;  bfhz;L  vd;  tPl;ow;f  te;Jtpl;lhh; 

vd;why;  rhpjhd;/  vdJ  je;ij  ,we;j  gpwF  Flk;gj;ij 

eph;thfk;  bra;a  vd;  mz;zd;  KfkJ kjhh;  jhd;  ,Ue;jhh; 

18/31

https://www.mhc.tn.gov.in/judis



A.S.(MD).No.91 of 2017

vd;why;  rhpjhd;/  vdJ je;ij  ,we;j  gpwF  vd;  rnfhjuh; 

mtuJ kidtp mtUila khkpahh;  rPdpak;khs;/  vdJ rpwpa 

jhahhpd; kfd; fhjh; ikjPd; mtuJ kidtp vy;nyhUk; xd;whf 

Flk;gk; elj;jp te;njhk; vd;why; vd; rpwpa jhahh; vd;W ahUk; 

,y;iy/ ,e;j 2tJ vd; je;ijf;F jpUkzk; bra;tpf;fg;gl;l 

bgz;  ,y;iy/  me;j  bgz;kzp  jhj;jek;  gps;is bjU vd 

je;ijf;Fk;  2tjhf  jpUkzk;  bra;tpj;jjhf  Twg;gLk;  bgz; 

bgah;  k';fyhnjtp  jpUkzj;jpw;F  gpd;  me;j  bgz;  bgah; 

ghj;jpkh gPgp vd;W bgah; itf;fg;gl;ljh vd;why; mJ vdf;F 

bjhpahJ/ me;j bgz;Qqld; fz;zd; vd;w mg;Jy; fhPKk; ,e;j 

tPl;oy; me;j bgz;Qqld; ,Ue;J te;jhh; vd;why; rhpjhd;/ me;j 

bgz;Qqf;F  ,jid  gps;isfs;  gpwe;jhh;fs;  vd;W  vdf;f 

bjhpahJ/ me;j ghj;jpkht[f;F mg;Jy;yh 2k; gpujpthjp gpwe;jth; 

vd;why;  rhpjhd;/  E}h;$fhd;  gPgp  3k;  gpujpthjpa[k;  mtUf;F 

gpwe;jth; vd;why; rhpjhd;////@

33. It  is  very strange that when the plaintiffs case was that there was “No marriage” 

between her  father  and Mangala Devi,  instead of  emphatically  denying the suggestion that 

Mangala Devi and Samsudeen's marriage was conducted by her brother and uncle, she merely 

gives an evasive reply that she does not  know. In her  further evidence she admits that  the 

defendants 1 and 2 were born to Fathima (i.e) Muslim name of Mangala Devi. She admits that 

Mangala Devi's brother known as Abdul Kani stayed with her. P.W.1 in her evidence further 

states that when Samsudeen brought his 2nd wife home after marriage, her mother was furious 

and went to her (P.W.1's) home. She further states that her mother objected to the keeping of his 
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second wife in her home. The plaintiff admits the second marriage of Samsudeen by stating that 

when he brought his second wife home, her mother was furious and left her matrimonial home 

to stay with the plaintiff. The plaintiff's attempt to project as if the 2nd wife was not Mangala 

Devi does not deserve merit because it was nobody's case that Samsudeen had any contact with 

any other woman except his first wife and Mangala Devi. The Trial Court did not consider the 

vital evidence of P.W.1. Hence from the evidence of P.W.1 it is clear as crystal that Samsudeen 

Rowthar married Mangala Devi.

34. As referred to earlier in Mohammedan law marriage can be presumed in the absence 

of direct proof under 3 circumstances. One by prolonged and continued cohabitation and by 

acknowledgment, among other. It is to be seen if from the evidence on record a presumption of 

marriage can be drawn.

35.  P.W.3.  a  childhood  friend  and  neighbour  of  Mathar  in  his  evidence  stated  that 

Samsudeen died in  1966 and during his  life  time from 1940 to  1955 for  15 years  he was 

conducting "Dance show" in Melur. That Mangala Devi came as a dancer to Samsudeen's show 

and started living with him along with her brother and mother. After the closure of the show, he 

continued to live with Mangala Devi. Both in his proof affidavit and cross he admits that D.1 

and D.2 were born to Samsudeen and Mangala Devi. P.W.4 also deposes that even after the 

closure of the 'Dance Show' Samsudeen continued to live with Mangala Devi. Almost all the 

plaintiff's witnesses including the plaintiff admit that Mangala Devi and Samsudeen were living 

together. Even the conduct of the parties and the documents on record are material to find out 
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the nature of relationship between Samsudeen and Mangala Devi.

1. 1960 Marriage of 2nd defendant

Samsudeen conducted the nikha of the 2nd defendant in 1960 with one Sultan, who was 

none else than his own sister's son. The nikha nama is filed as additional evidence in which the 

bride's father is shown as Samsudeen Rowthar.

2.Plaint in O.S.No.467/67

The defendants 2 and 3 and Mangala Devi were shown as the 2nd wife and children of 

Samsudeen,  which  was  disputed  by  Mohammad  Mathar.  This  was  immediately  after 

Samsudeen's death in 1966.

3. Plaint in O.S.No.187/90

O.S.No.187/90 was filed by Moideens wife against Mohammad Mathar, the plaintiff and 

defendant's 2 and 3 herein for permanent injunction. In the said suit it was clearly stated that 

parties 1 and 2 are sons and 4 and 5 were daughter's of Samsudeen.

4. Voters list of the years 1975 and 1988.

In the voters list  for the year 1975 at Serial No.517, Ex.B.2, Mangala Devi's muslim 

name Fathima Bibi (Samsudeen) was given.

1. Burial Certificate

The  Burial  certificate  dated  15.12.2001  issued  by  Pallivasal  Metur  dated  15.12.2001 

clearly states that Fathima Bibi wife of Samsudeen was buried in the Kabrasthan.

2. 20.12.2002, Show cause Notice

In the said show cause notice the defendants 2 and 3 along with the plaintiff are shown as 
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the heirs of Mohammad Mathar. The 2nd defendant is referred as step mother's son.

3. SSLC certificate

D.2's- Father's name is shown as Samsudeen Rowthar 

36. In the light of the above, it is clear that Mangala Devi's relationship was not that of a 

concubine. She was given the status of a wife and accepted as a member of the family. In this 

case almost all the plaintiff's witnesses state that Samsudeen and Mangala Devi lived together. 

They also admitted that the defendant's 2 and 3 were born to Samsudeen and Mangala Devi and 

that they were professing Islam. The documentary evidence also establishes that Mangala Devi 

converted and she was living under one roof with the other members of the family. (Voters list 

Ex.B.1).  Her  daughter  was also  given in  marriage to  Samsudeen's  sister's  son.  Therefore a 

strong presumption is made out in favour of marriage between Samsudeen and Mangala Devi.

37. The learned counsel for the appellant relied on the following Judgments in support of 

his contention that long cohabitation gives rise to presumption of marriage.

1) AIR 1977 AP 152 2) 1978 (3) SCC 527 3) 1994 (1) SCC 460

4) 2008 (4) SCC 520 5) 2009 (9) SCC 299 6) 1999 (2) LW 404

7) 100 LW 58.

In AIR 1977 AP 152- The parties were Mohammedan's and the question of presumption 

of marriage through long co-habitation arose. In the said case the marriage between a Hindu 

women and a  Muslim man  was  disputed.  In  the  absence  of  direct   evidence  to  prove  the 

marriage, the Court relied on presumption of marriage and at para 10 stated as follows:

"10. Marriages may be established by direct proof or by indirect proof, i.e.  

22/31

https://www.mhc.tn.gov.in/judis



A.S.(MD).No.91 of 2017

by presumption drawn from certain factors. It may be presumed from prolonged  

cohabitation  combined  with  other  circumstances  or  from  acknowledgment  of  

legitimacy in favour of a child or the fact of the acknowledgment by the man of the 

woman as his wife. It is true that the presumption does not apply if the conduct of  

the parties is inconsistent with the relationship of husband and wife. But if there is  

no  impediment  for  a  lawful  marriage,  such presumption  will  be raised  by the  

aforesaid circumstances. In abdool Razak v. Aga Mohomed (1894) 21 Ind App 56 

(PC) the Privy Council observed that if the conduct of the parties were shown to 

be compatible with the relation of husband and wife, every presumption ought to  

be made in favour of the marriage when there is lengthened cohabitation. In that 

case, however, it was found that the conduct was incompatible with that relation 

and, therefore, it  was held that the presumption did not apply. In Ghazanfar v.  

Kaniz Fatima, (1910) 37 Ind app 105 (PC), as the woman was a prostitute before  

the  marriage,  the  court  refused  to  draw  the  presumption.  But  normally,  

cohabitation for a long time and living together as husband and wife would raise a 

presumption of marriage. As far as legitimacy of the child is concerned, it may be  

presumed from circumstances from which the marriage itself between its parents 

may be presumed."

I will refer to the latest judgment of the Hon'ble Supreme Court on the subject in which all the 

above judgments were referred to in the case of  Kattukandi Edathil Krishnan & Anr. versus 

Kattukandi Edathil Valsan & Ors.  reported in 2022 Live law (SC) 549.  The Hon'ble Supreme 

Court stated the law as follows:

"15. It is well settled that if a man and a woman live together for long years  

as husband and wife, there would be a presumption in favour of wedlock. Such a  

presumption could be drawn under Section 114 of the Evidence Act. Although, the  

presumption is rebuttable, a heavy burden lies on him who seek to deprive the  

relationship of legal origin to prove that no marriage took place.

16.  In  Andrahennedige  Dinohamy  and  Anr.  v.  Wijetunge  Liyanapatabendige 
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Balahamy  and  Ors., the  Privy  Counsil  laid  down  the  general  proposition  as 

under:

"...where a man and woman are proved to have lived together as man and 

wife, the law will presume, unless the contrary be clearly proved, that they were  

living  together  in  consequence  of  a  vaid  marriage  and  not  in  a  state  of  

concubinage."

17. In Mohabbat Ali Khan v. Mohd. Ibrahim Khan, once again it was laid down 

by the Privy Council as under:

"The law presumes in favour of marriage and against concubinage, when a 

man and woman have cohabited continuously for a number of years."

18. In Badri Prasad v. Dy. Director of Consolidation and Others, it was held by 

this  Court  that  a  strong  presumption  arises  in  favour  of  wedlock  where  two 

partners have lived together for  long spell  as  husband and wife.  Although the 

presumption is rebuttable, a heavy burden lies on him who seek to deprive the  

relationship of legal origin. Law leans in favour of legitimacy and frowns upon the 

bastardy.

19.  In  S.P.S.  Balasubramanyam  v.  Suruttayan  alias  Andali  Padayachi  and 

Others, this Court held as under:

"4. What has been settled by this Court is that if a man and woman live  

together for long years as husband and wife then a presumption arises in law of  

legality of marriage existing between the two. But the presumption is rebuttable.  

[See:Gokul Chand v. Parvin Kumari - AIR 1952 231 : 1952 SCR 825"]

20. Similar view has been taken by this Court in Tulsa and Others v. Durghatiya 

and Others; Challamma v. Tilaga and Others; Madan Mohan Singh and Others 

v. Rajini Kant and Another and Indra Sarma v. V.K.V.Sarma."

38. From the discussion of the evidence and the aforesaid Judgments, I find that a strong 

presumption in favour of the marriage of Samsudeen Rowthar with Mangala Devi is made out. 
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The burden is  heavy on the plaintiff  to rebute the strong presumption raised on facts.  The 

learned counsel  for  the respondent  raised two issues regarding the  marriage  of  Samsudeen 

Rowthar with Mangala Devi and on the presumption of their marriage by long cohabitation. 

39. The learned counsel for the respondent submitted that Mangala Devi was a Dancer 

and free woman so the marriage of Mangala Devi with Samsudeen could not be presumed, 

regularised  or  acknowledged.  According  to  him the  off  springs  of  'Zina'  (adultery,  incest, 

fornication) could not be acknowledged. With great respect, I have to state that it was not the 

case of the plaintiff herself. The plaintiff only stated that her father brought a dancer to his 

dance troupe developed intimacy and lived with her. The learned counsel further submitted that 

the presumption in favour of marriage by long cohabitation cannot be invoked in the present 

case, as the defendants have failed to examine any person who could speak of the relationship 

of  Samsudeen  Rowthar  and  Mangala  Devi  as  man  and  wife  from  their  personal 

acknowledgment of the family's affairs.

40. The family of Samsudeen Rowthar acknowledged the marriage of Samsudeen with 

Mangala Devi, which is evident from the marriage of Mangala Devi's daughter conducted by 

Samsudeen Rowthar himself with his own sister's son. Almost all the plaintiff's witnesses admit 

that the defendant's 2 and 3 were born to Mangala Devi and Samsudeen Rowthar and two were 

living  together.  It  is  trite  in  law  that  law  leans  in  favour  of  legitimacy  and  frowns  upon 

Bastardy. In the absence of any rebuttal evidence by the respondents to dislodge the strong 

presumption of marriage raised by plethora of documentary evidence on record as also the 
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evidence of P.W.1., I do not subscribe to the respondent counsels submission that the defendants 

ought to have examined independent witnesses to establish the relationship between Samsudeen 

Rowthar  and  Mangala  Devi.  I  find  that  Samsudeen  Rowthar  married  Mangala  Devi  and 

therefore the defendant's 2 and 3 are the legitimate children of Samsudeen Rowthar.

41. The contention of the learned counsel for the respondent that Mangala Devi had not 

converted and therefore the marriage of  Mangala Devi  with Samsudeen Rowthar was void 

marriage cannot be countenanced.   Firstly because, the burial certificate issued by the Melur 

Pallivasal, which is filed as additional document refers to Mangala Devi as Fathima Bibi, wife 

of Samsudeen Rowthar and also the voters list Ex.B.2. Hence it cannot be said that Mangala 

Devi was not converted. Secondly, the said issue was considered by the Hon'ble Supreme Court 

in the case of  Mohammed Salim (D) Through Lrs. Vs. Shamsudeen (D) Through Lrs.  and the 

Hon'ble Supreme Court held that the marriage could only be an irregular marriage and not a 

void marriage. The relevant paragraph is extracted below:

"Thus, based on the above consistent view, we conclude that the marriage of a  

Muslim man with an idolater or fire worshipper is neither a valid (sahih) nor a 

void (batil) marriage, but is merely an irregular (fasid) marriage. Any child born 

out of such wedlock (fasid marriage) is entitled to claim a share in his father's  

property.  It  would not  be out  of  place to emphasise at  this juncture that  since 

Hindus are idol worshippers, which includes worship of physical images/ statues 

through offering of  flowers,  adornment,  etc.,  it  is  clear that  the marriage of  a  

Hindu female with a Muslim male is not a regular or valid (sahih) marriage, but  

merely an irregular (fasid) marriage."

As noted earlier an irregular or fasid marriage has no legal effect before consummation. 

But after consummation certain legal effects flow and one such effect is the legitimisation of 
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the children and their right to inheritance to the property of both parents. Our High Court in 

AIR 1938 (141), while considering the legal effect of a fasid marriage, which in that case was a 

marriage by a muslim male with the sister of his wife, who was living, held that

“In view of this weight of authority we feel bound to accept the Bombay 

decision as being correct.  While it  is  true that the Koran does prohibit  a man  

marrying the sister of his wife during her lifetime, it is clear that this passage in  

the Koran has never been read as declaring the children of such a marriage to be  

illegitimate. In fact no writer on Muhammadan law has ever suggested that in the  

case  of  an  invalid  marriage,  as  opposed to  a  void  marriage,  the  children  are  

illegitimate.”

Therefore  once  it  is  held  that  Mangala  Devi's  marriage  with  Samsudeen  Rowthar, 

assuming  she  did  not  convert,  was  irregular  only,  even  then  the  marriage  having  been 

consummated, the defendants 2 and 3would be legitimate children of Samsudeen. In the light of 

both the factual and legal positions I find no merit in the contentions of the learned counsel for 

the respondent.

42.  The  third  contention  of  the  learned  counsel  for  the  respondent  that  Samsudeen 

Rowthar during his life time had not acknowledged the defendant's 2 and 3 as his legitimate 

children  deserves  no  merit,  because  as  discussed  earlier  the  evidence  is  crystal  clear  that 

Samsudeen Rowthar married Mangala Devi as a second wife. Further the instances referred to 

above also raise strong presumption of marriage of Samsudeen Rowthar with Mangala Devi. 

Once  it  is  found  that  Mangala  Devi  was  married  to  Samsudeen  Rowthar  the  question  of 

acknowledgment of the defendant's 2 and 3 as legitimate children by Samsudeen does not arise. 
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The learned counsel for the respondents relied on following Judgments with in support of his 

contentions.

"1. Tagore Law Lectures- The Muhammadan Law: being a digest of the law 

applicable especially to the Sunis of India - pages 119 to 123

 2. Muhammad Allahdad Khan v. Muhammad ismail Khan, (1888) X all 289

3. Abdool Razak v. Aga Mohamed jaffar Bindaneem, (1894) 4 MLJ 131

4. Syed Habibar Rahman v. Syed Altaf Ali Chowdhurry, 40 MLJ 510

5. Nuh Ullah Khan & Ors vs. Mohammed Shafiq Ullah Khan, (1929) 47 

MLJ 522

6. Fatma Binti Hafidh v. The Administrator General, Zanzibar Protectorate,  

1949 II MLJ 484

7. Rahmat Ullah and Ors v. Maqsood Ahmad and Ors, ILR 1950 allahabad 

713= AIR 1952 ALL 640

8. Mukkattumbrath Ayisumma v. Vayyarath Pazhae Bangalayil Mayomootty  

Uma and Ors, 1952 II MLJ 933

9. Razia Begum v. Sahebzadi Anwar Begum and Ors, AIR 1958 AP 195

10. Pavitri v. Katheesumma, 1959 KLT 249=AIR 1959 Kerala 319

11. Brij Mohan Singh v. Priya Brat Narain Sinha and Ors, 1964 SCJ 140

12. Ganesh Narain Singh v. Jadunandan Singh, AIR 1969 Patna 82

13. Fathima Bi Ammal v. A.A. Mohammed Mohideen and Ors,1971 (2) MLJ  

451

14. Mohamed Khan Sahib v. Ali Khan Sahib and Ors, AIR 1981 Madras 209

15. Anish Iqbal and Anr vs. State of Rajasthan and Others, 1996 (2) Civil LJ 

131

16. Sulaika Beevi and 6 others v. Rameeza Bivi and 10 Others, 2000 (IV)  

CTC 454

17. A. Abul Rahim v. I. Julaiga Beevi and Ors, 2001-3-L.W. 747

18. S.K.P.Subramaniyan and another vs - S.K.Chinnarsaj and others
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43. I have gone through the aforesaid Jugments and I am not inclined to discuss the same, 

because in my view the marriage of Samsudeen Rowthar with Mangala Devi is proved, not only 

through evidence  of  P.W.1 and also  by  presumption  out  of  long cohabitation.  Most  of  the 

judgments of the respondent's are on acknowledgment and hence not relevant because of my 

finding on marriage of Samsudeen Rowthar with Mangala Devi.

44. I therefore answer issues 1 and 2 in favour of the appellant. As far as issue number 3 

is concerned, the same does not arise because of the findings on issues 1 and 2. As far as issue 

number  4  is  concerned,  I  find  that  the  2nd defendant  is  entitled  to  2/4th  share  and the 3rd 

defendant is entitled to 1/4th  share in the suit properties.

In the result, the appeal is accordingly allowed. Consequently connected Miscellaneous 

Petition is closed. There shall be no order as to costs. 
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