C.R.P(MD).No.2041 of 2021

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 30.03.2023
CORAM

THE HONOURABLE MR.JUSTICE C.SARAVANAN

C.R.P(MD).No.2041 of 2021
and
CMP(MD)No.10925 of 2021

Anjalai ... Petitioner/Petitioner/Plaintiff
Vs.
1.Murugan
2.Selvam ... Respondents/Respondents/Defendants

PRAYER:- This Civil Revision Petition has been filed under Article 227 of
the Constitution of India, to set aside the order passed in I.A.No.336 of 2021
in O.S.No.54 of 2018 dated 09.11.2021 on the file of District Munsif cum
Judicial Magistrate Court, Alankudi.

For petitioner : Mr.S.C.Herold Singh

For Respondent No.1 : Mr.Sekar
for M/S.P.Ganapathi Subramanian

For R2 : No Appearance

ORDER
This petition has been filed to set aside the order passed in I.A.No.336
0f 2021 in O.S.No.54 of 2018 dated 09.11.2021 on the file of District Munsif

cum Judicial Magistrate Court, Alankudi.
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2.The petitioner is the plaintiff in O.S.No.54 of 2018 before the
District Munsif cum judicial Magistrate Court, Alankudi. The suit has been
filed for a declaration that the petitioner is the owner of the property by virtue
of a oral partition deed (Muchalika-Pagappattial) dated 28.06.1979 between
the petitioner's father and his siblings and that the petitioner's father had
executed a Will dated 23.10.1987, which was also registered before the

jurisdictional Sub Register Office.

3.The learned counsel for the petitioner/plaintiff fairly submits that the
application was filed before the commencement of trial while recording the
evidence of defendants. It is submitted that the petitioner has specifically
pleaded in para 2 of the plaint that the execution of Will by the petitioner's
father in favour of her on 23.10.1987. It is submitted that the aforesaid Will
was not available at the time of filing of the suit before the District cum
Judicial Magistrate Court, Alankudi. It is submitted that after the examination
of plaintif's evidence, the Will was traced out and therefore, an application in
[.A.No.336 of 2021 was filed, wherein it has been clearly stated that the Will
was mixed up with the other documents and the same was traced out. It is
submitted that the Trial Court has committed a grave error in dismissing the

application by coming to the conclusion that the petitioner may not be
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entitled to claim rights over the property on the strength of the aforesaid Will
as the petitioner has to establish his right over the property on the strength of
the aforesaid Muchalika/Pagappattial dated 28.06.1979. It is submitted that
no prejudice will be caused to the respondent in allowing the petition and

accordingly, the present Civil Revision Petition is liable to be allowed.

4.0n behalf of the respondent, the learned counsel for the respondent
would submit that the order passed by the Trial Court is well reasoned and
requires no interference. It is submitted that the petitioner cannot claim any
right over the property on the strength of the Will dated 23.10.1987 and she
has to establish the right on the strength of oral partition deed (Muchalika-
Pagappattial) dated 28.06.1979. That apart, the Will has to be proved in the

manner known to law.

5.Considered the argument advanced by the learned counsel for the

petitioner and the learned counsel for the respondent.

6.The petitioner was entitled to introduce the Will as an exhibit. As a
matter of fact, the petitioner has also pointed out the averments in O.S.No.

163 of 2015. The relevant portion of the averment reads as under:-
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2.1760160NL" (b GBI 6DbBUWICOT LIMF FH600IL_TT  HTeUTF GQFMhHG @ L UL
DI (h6emL_LLI GITHSHIHHm  aITGHHHEG 23.101987—10  BCHhgHuiled
ugeumenl 6T @ ufled JFadFed oNPdH NFCQIFTHSHIHH6N  UTHBEG
UTSHSWIUL HHEIMT. DT &SL b 20 alBL BidbEhdHG (psill] SADHhII
ML L MT. DGIIPSHeD DbhSH 2 ullsd DIpsPIH@E& cUbGHl  UTd  HIauTd
GFmhH S 1MPHCWs (HCY GIFTedeIIUbID alambHHHNG 2 L UL (b))
2 MemiowTennd) SdF QFTHHHBaN0  Dlsnilisdld 6lbdheH BbIeIgH BCHb
APpBH6D <D160)6M & 6M6IT &Heoldh &b <DsD)ILI6MN LD QI ui gl
BITLE IDINR DI QI NHHHBEHDHDBTN 6l (HaITUI <DLeM600IBI BT GUTE)
QUUBGE®  WPODWTS  WIOODIUL B &L L el. Dem®H  olcllildhGLD
AWPHBIOTS  allShl  QUWTeDTeol WL LT Umed YHdhdld, dCFmdHHMbTe0r
alfl QI aHSHW I8 HbaT FevalDeDDU|D IIPHCHTH HTHBHBeD GF U1SMIT.

7.However, the aforesaid Will could not be introduced as it was mixed
up with other documents at the time of filing of the suit and therefore, could
not be marked during recording of the plaintiff evidence. After conclusion of
the plaintiff's evidence, the petitioner was able to trace out the same and thus,
filed an application to reopen the evidence in [.A.No.336 of 2021. The
conclusion order was passed by the Trial Court stating that the said Will will
have no significance and the petitioner has to prove the case on the strength
of the aforesaid oral partition deed dated 28.06.1979 may be partially true.
The aforesaid observation is on merits of the case which is to be decided in

0.S.No.54 of 2018.

8.In my view, the Court ought to have allowed the petitioner to mark

the aforesaid Will as an exhibit on behalf of the plaintiff. The respondent can
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cross-examine the petitioner. It is needles to say, the respondent have all
rights to raise their contentions at the time of trial. Accordingly, the
impugned order passed by the District Munsif cum Judicial Magistrate Court,
Alankudi, in I.A.No0.336 of 2021 in O.S.No.54 of 2018, dated 09.11.2021, is
set aside and the [.A.N0.336 of 2021 dated 09.11.2021 deserves to be
allowed. The District Munsif cum Judicial Magistrate Court, Alankudi, shall
endeavour to dispose the suit in O.S.No.54 of 2018 as expeditiously as
possible preferably within a period of 12 months from the date of receipt of a

copy of this order.

9.With the above observation, this Civil Revision Petition 1s allowed.

No costs. Consequently, the connected miscellaneous petition is closed.

30.03.2023

NCC : Yes/No

Index : Yes/No

Internet: Yes/No

dss

To

1.The District Munsif cum Judicial Magistrate Court,
Alankudi.

2.The Record Keeper,
V.R. Section,
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Madurai Bench of Madras High Court,
Madurai.

C.SARAVANAN,J.

dss

C.R.P(MD).No.2041 of 2021
and
CMP(MD)No0.10925 of 2021
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