W.P.(MD)No.16157 of 2018

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Dated : 19.04.2023
CORAM
THE HONOURABLE MRS.JUSTICE S.SRIMATHY
W.P.(MD).No.16157 of 2018
Neelakandan ... Petitioner
Vs.

1.The Secretary to the Government,
Tourism, Culture and Endowments Department,
Fort St George,
Chennai 600009.

2. The Commissioner,
Hindu Religious and Charitable Endowments Board,
Nungambakkam High Road,
Chennai 625 034. ... Respondents

PRAYER: Writ Petition has been filed under Article 226 of Constitution of India
to issue a Writ of Certiorarified Mandamus calling for the records pertaining to
the impugned order of dismissal from service of the petitioner issued by the
second respondent in Se.Mu.Na.Ka.No.2213/2013/L3 dated 19.07.2015 and
consequent impugned orders passed by the first respondent in G.O.(Pa).No.163
dated 08.11.2017 and G.O.(Pa) No.49 dated 10.05.2018 and quash the same and
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consequently direct the respondents to reinstate the petitioner into service with all

attendant and other monetary benefits.

For Petitioner : Mr.M.Ramsundar Vijayraj
For Respondents : Mr.M.Senthil Ayyanar
Government Advocate
ORDER

This writ petition has been filed against the impugned order of dismissal
from service issued by the second respondent in Se.Mu.Na.Ka.No.2213/2013/L3
dated 19.07.2015 and consequential impugned orders passed by the first
respondent in G.O.(Pa).No.163 dated 08.11.2017 and G.O.(Pa) No.49 dated

10.05.2018.

2. The brief facts are that the petitioner had joined service on 17.07.1989
as Junior Assistant in the Office of the Assistant Commissioner, HR&CE at
Tirunelveli on compassionate grounds. Subsequently, he was posted as an
Executive Officer Grade IV in Arulmighu Kalyana Sundareswar Temple,
Avaniapuram, Madurai South, then posted at several places and finally, he was

transferred to Arulmighu Siddi Vinayagar Thirukkovil, Vadakovai at Coimbatore.
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The Joint Commissioner, HR&CE, Madurai, has suspended the petitioner from
service vide proceedings dated 21.01.2013 in Se.Mu.Na.Ka.No.11729/2012/E.3
and on the same day charge memo was also issued for 11 counts of charges. It
was mainly alleged that when the petitioner was working at Gurunathar Swamy
Temple at Ammayanaickanoor, he had given ‘“No Objection Certificate” on
16.11.2010 for the lands belonging to Ammayanaickannoor Muthumariamman
temple comprised in S.Nos.604/1 and 604/2 in Oruthattu Village, Nilaikottai
Taluk, Dindigul District for alienation to some private persons. After receipt of
the said charge memo, the petitioner has submitted detailed explanation dated
18.04.2013 stating that he never gave any no objection certificate for alleged
alienation and he specifically stated that the same is a forged document and his
signature has also been forged on the said document. On the basis of such forged
“No Objection Certificate”, the document was registered in favour of one
Thangapandian and mutation was carried in revenue records. Thereafter, an
enquiry officer was appointed by the second respondent and the Enquiry Officer
had submitted his report on 26.10.2013 vide Na.Ka.No.122/2013/A Tha, stating
all the 11 charges are proved. Pursuant to which, the second respondent issued a

second show cause notice in Na.Ka.No0.2213/2013 L3 dated 29.10.2013 and the
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petitioner has submitted a detailed explanation dated 28.11.2013 denying the
findings of the Enquiry Officer. Without considering the same, the second
respondent passed the impugned order vide his proceedings in Na.Ka.Se.Mu.Na.
Ka.No.2213/2013 dated 19.07.2015, whereby the petitioner was dismissed from
his service. Aggrieved over the same, the petitioner preferred statutory appeal
before the first respondent on 31.08.2015 and the same was dismissed by the first
respondent in G.O.(pa)No.163 dated 08.11.2017. As against the same, the
petitioner filed a Review Petition before the first respondent on 22.12.2017 and
the same was also dismissed by the first respondent in G.O.(pa)No.49 dated
10.05.2018. Therefore, the petitioner herein has come forward with this present

writ petition.

3. The learned counsel for the petitioner submitted that the orders passed
by the first and second respondents are not in accordance with law. The petitioner
was not given any reasonable opportunity to defend his case. There is no merit in
the findings of the Enquiry Officer and the Disciplinary Authorities. Further, he
would submit that the disciplinary proceedings against the petitioner were

initiated only on the basis of the alleged “No Objection Certificate” to have been
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issued by the petitioner. Only on the basis of a xerox copy of alleged “No
Objection Certificate”, the whole proceedings were initiated. Even though the
petitioner made a specific request for the supply of original copy of the “No
Objection Certificate” during the course of enquiry on 07.10.2013, the same was
not at all furnished. The said fact was projected in the enquiry report given by the
Enquiry Officer. As far as the first charge is concerned, the findings of the
Enquiry Officer would clearly reveal that the Sub Registrar has given a in his
letter No0.26/2013 dated 14.06.2013, which was marked as Ex.14 in the report,
wherein the Sub Registrar clearly stated that no document was registered based
on the “No Objection Certificate” alleged to have been issued by the petitioner.
Further, insofar as the second charge is concerned, as per the letter given by the
Tahsildar dated 29.06.2013 marked as Ex.P.4, it is stated that patta was changed
in favour of Thangapandian not based on the alleged “no objection certificate”
issued by the petitioner. As per the report of the Circle Inspector of HR & CE
Department, Nilakottai in his proceedings in O Mu 245/2015 dated 04.01.2013, it
was stated that the said property was registered on the basis of a Will which was
marked as Ex.5 and Ex.6 and Ex.7. The lands in survey Nos.604/1 and 604/2 to

an extent of 8 Acres 37 cents which is standing in the name of Jeyasakthivel. A
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certificate has been issued by the Village Administrative Officer in favour of
Jeyasakthivel on 10.08.1998 marked as Ex P12, based on which, the document
has been registered. Further, he has also given auction notice and other
documents which are marked as Exs.9 to 12. These exhibits are against the

department and in favour of the petitioner.

4. The second respondent had predetermined to punish the petitioner and
issued the charge memo based on the communication sent by the District
Collector to the first respondent in Na Ka No0.37549/2012 A4 dated 20.12.2012. It
1s pertinent to note that the order passed by the first respondent is without any
jurisdiction and the same is violative of Rule 9A of the Tamil Nadu Civil Services
(Discipline and Appeal) Rules. As per the rule, it is only Government which is the
competent authority to initiate the disciplinary action against the petitioner as
well as others who belongs to different Departments. In the instant case, there are
three officials and all are belonging to different departments namely HR & CE,

Revenue and Registration Department are involved.
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5. The first respondent being an appellate authority passed the impugned
order accepting the recommendations of TNPSC vide his letter No.
2306/DCT/U1 /2016 dated 16.09.2016 and report of forensic department in
Doc.No.182/17 dated 19.07.2017 pertaining to petitioner signature in the alleged
“No Objection Certificate”. The said orders referred to as per G.0.Ms.No.163
dated 08.11.2017 wherein the orders were shown as references 5 and 6. The said
documents were not furnished to the petitioner at the time of hearing of the
appeal. In this circumstances, it is pertinent to note that TNPSC report alone was
furnished at the time of rejecting the appeal of the petitioner and Forensic report
was not furnished to the petitioner. Therefore, the non-furnishing of necessary
documents to the petitioner is violating of principles of natural justice. Therefore,
the orders passed by the first and the second respondents are liable to be set aside

and the petitioner prayed to allow the writ petition.

6. The learned Government Advocate appearing for the respondents
submitted that the petitioner was appointed as Junior Assistant on compassionate
ground in the year 1989. Subsequently, on transfer of service, he was appointed as

Executive Officer Grade-IV and then promoted as Executive Officer Grade III.
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He would further submit that the District Collector, Dindigul has sent a report to
the Secretary to Government, Tourism Culture and Religious Endowments
Department in Rc.No.37549/12/B4, dated 20.12.2012, wherein he has stated that
the land in Survey No.604/1 measuring 4.74 acres and 3 acres in Survey No.604/2
in Oruthattu Village belongs to Arulmighu Gurunathaswamy Temple and the said
land was settled in the name of the temple under Estate Abolition Act, TD No.
417. Under Tamil Nadu Inam Abolition Act, the Inam was settled in the name of
the temple and Patta No.5 granted in the name of Gurunathaswamy temple
represented by its present Manager. Further, the Patta N0.403 granted in the name
of the Gurunathaswamy temple under UDR Scheme, but in the 'A' Register, it was
wrongly printed as “Gurunathaswamy Konar”. The petitioner herein has given
“No Objection Certificate” stating that the said lands are not belonging to the HR
& CE Department and no objection to register the sale deeds. Based on the said
No Objection Certificate given by Thiru.Neelakandan, the property was registered
in the name of one Thangapandian and patta was also changed in his name.
Therefore, the Collector has requested to initiate disciplinary proceedings against
the petitioner. It is further submitted that there are 11 charges framed against the

writ petitioner by the Joint Commissioner, Madurai vide Pro.RC.No.
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11729/2012/C3 dated 21.01.2013 and the petitioner was placed under suspension.
The petitioner had submitted explanation on 18.04.2013. Thereafter, an Enquiry
Officer was appointed by the Commissioner in Pro.Rc.No.2213/2013/L3 dated
16.05.2013. After completion of the enquiry, a copy of the enquiry report was
furnished to the petitioner and he was requested to submit his explanation on the
report of Enquiry Officer vide Commissioner's Rc.No.2213/2013-L3 dated
29.10.2013. The petitioner has submitted further explanation on 28.11.2013.
Thereafter, the Sub Registrar, Nilakottai appeared before the Commissioner and
had given statement that the original files relating to the registration of the
document was not available in the office. After verifying all the documents, the
Commissioner has passed final order in the disciplinary proceedings by imposing
punishment of dismissal from the service vide Pro.Rc.No.2213/2013/L3 dated
19.07.2015. The petitioner has preferred an appeal before the first respondent and
the same was confirmed and correctly dismissed the appeal preferred by the

petitioner. Therefore, the respondents prayed to dismiss the writ petition.

7. Heard Mr.M.Ramsundar Vijayraj, the Learned Counsel appearing for the

petitioner and Mr.M.Senthil Ayyanar, Government Advocate, the Learned
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Counsel appearing for the respondent and perused the materials available on

record.

8. The first contention that was raised by the petitioner is that the charge
memo contains 1 to 4 documents. But the enquiry officer had collected 5 to 15
documents during the course of enquiry and has relied on the same, but the said
documents was not served to the petitioner. The respondents have not denied this
in their counter. Therefore, this Court is of the considered opinion that there is

violation of principles of natural justice.

9. The next contention is that the petitioner has sought to produce the
original of the alleged “No Objection Certificate” and the same was not furnished.
Moreover, the respondents had compared the signature based on the photo copy
of the alleged certificate. Even the forensic report also states that the signature
was compared based on the photo copy of the alleged certificate. It is settled
principle that any signature ought to be compared with the original and photo
copy of the alleged “No Objection Certificate” is inadmissible evidence. It is

pertinent to state herein that the Tamil Nadu Public Service Commission has also
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opined that photo copy is compared and it is not proper. But the respondents had
relied on the alleged photo copy of the certificate and had come to the conclusion,
therefore this Court is of the considered opinion that the basis of the enquiry itself

1S Erroneous.

10. The next contention of the petitioner is that there are allegations that the
patta was issued based on the alleged “No Objection Certificate” and sale deed
was registered in the name of one Thangapandian. But the government had not
initiated any action against the officials in Revenue Department and Registration
Department. The TNPSC has also taken this aspect and had opined and
recommended the government to conduct enquiry against all persons and
thereafter take decision on the appeal. The relevant portion of the TNPSC opinion

1s extracted hereunder:

Baips sl  aupslsiul haiar  @ms  yemarus)
aflgngensn Y&  gmmeesnatariuL b Yyaisrri  esnsr 1/
SODEFTL (h BERLL  BIBLISTLION BRI N6IS0TS  ClSMalls s Lsolumey

(dismissal from Service) ssilm SoiLcoor QUpEISLILIL (hoTaT].
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BB . [56V 5L 6o WIEFSHE LI G111 007 (1 AT 61
J1.08.2015  mrafl’L  Gusupsomuil ) — Srot  C&Mh SSHNE

ClFmsvaviLh L SerLullwienn  Freinfloi  @afBs 2 ater  @LiLLh

SoTYedL U @eoswsv  stoigs  Gumdwrsuswy  (forgery )
OFuis Fraigy YalSSUUL hatongy oy, QEFnainlsy 2 aiar
DSBS BT 2t Seotsoloulensr 2 M HleMUL 6f
OsrLiy sty YWBSBES  Gaumilh Gusip, QIS
UPSHY  FUOLBSUULL  Calgy — Usolwrari&ar 6ot &/
1BL_6)lg &60) % 67(h &S Ballevene, B SI soT GBI 00T (4L
gywalleosmsy  stsigyLh,  sTIDOTCUL  HYBTTS S/ 607 BIBLISHS
CHIBAUL — FOMV  GTRigYLd. RMBEL DUSSH  [BL AU SH0S%
T(h BBSHH LTS/ 67607 BB
Yoo sar  QUBBSCUTSIL  QSnnds  BBEHBIV GBI
SODEFTL (b BaT  BIBLISSLILL (h TSNS GBS ST,
CLOGCOUPEOMUTLLTOTT B . HEVBMIL 0T LSS LBING
SN0 UL/ By i 6T oL st 5010 G sty
2_ 5001 GILOULIT 63T S/ S5 1T 60T IT 67607 Fmunrs SInmulsar sy
Qusy  CFwwiuL allbsmsy. Y&  Frsigy Bl BB GlLMTS
Blsmsvulley @afl  B&HVsnsr Y ILIEDL UITHS 1B 007 (
GCLOSOpsP UL L ToT (15 (5 GILI(15, 15,55 6907 L 602607 ULI1T 69T ' Lisoat ey
(major punishment) aupBISULL (bt  GlosIls — Al My
Y6V 6UGVIT )& sm Hullev ClBMal& S a1 6n
ump glogulisiug — @UupsInCEL sy  USSILSIYS — Hem
wpmth  UBUTLS  HIeomuled  CISILALOILY BLISAT 105 66T
LA SN  ST(hSHLILLLS Tl SM&SS allanisar 6w
CemLLBanle) Bsvemsv. Blaianpd &), USSIULISIYS
S, QUBS Flow YMBIVL L FIS SN,  AUBUTULLS S/
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6T (paigy  (PpEBNW  HwWEBaT  CEMBSBULSTY,  ClLpLIL
RUCIUTH  HWUIGID  (PUPSILWTST  GIBTUTsT &I 6025007
COFug GCuIS  HSTIEISDML  Glup  QUCLEupsrmUL iy s
0 ppblaih HGL — CHIUTDMMUL — YJNEFS — CHL(HS
Gl slm

Even though it is only opinion of TNPSC and it is not mandatory, but it would
indicate that the enquiry is biased. The biased enquiry is further confirmed when
the respondents had not initiated any action against the said Thangapandian who
had transferred of land. Infact the respondents had not even initiated any action to
retrieve the land from the said Thangapandian. Therefore, this Court is of the

considered opinion that the enquiry is biased and liable to be set aside.

11. The next contention of the petitioner is that the petitioner had raised

various grounds in the memorandum of appeal, but none of the grounds were

considered by the 1% respondent. On perusal of the appellate order dated
08.11.2017, it is seen that the appellate authority had narrated various
proceedings and then had passed one paragraph order and there is no discussion
of any grounds. Therefore, this Court is of the considered opinion that the

impugned order dated 08.11.2017 is a non-speaking order.
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12. Further the records indicate that the entire allegation is based on the
alleged “No Objection Certificate”, except this no other evidence are available.
The Registration Department had stated that as per Land Register, in the year
1956, the disputed survey number was changed in the name of Arulmigu
Gurunathasamy Konar. The Registration Department had also stated the
document was registered based on the Will and not based on the alleged “No
Objection Certificate”. Also categorically stated as per their records the lands in
question are not noted as temple property. When the land in question is not noted
as temple property in the registration department, then the question would never
arise for “no objection certificate”. Hence the “no objection certificate” theory
seems highly improbable. From these facts it would be evident that the scope of

the enquiry ought to be widened and the real mischief ought to be rectified.

13. The learned Government Advocate for the respondents vehemently
opposed to interfere with the order passed by the appellate authority by stating
that the charges are very grave against the petitioner. But as stated supra the

respondent’s enquiry against the petitioner alone is tainted with bias, violative of
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principles of natural justice and non-speaking order. When the respondent failed
to take action against the said Thangapandian, a clout is created on the enquiry

that the respondents is trying to save somebody.

14. For the reasons stated supra, this Court is remitting the case back to
conduct denova enquiry, by including the persons who are involved. Since more
than one department is involved, then the jurisdiction to conduct enquiry is with

the Principal Secretary to the Government, who is the proper authority to conduct

enquiry.

15. The impugned order dated 19.07.2015 passed by the ond respondent
and consequential impugned orders passed by the first respondent dated
08.11.2017 and 10.05.2018 are quashed. The respondents are directed to reinstate
the petitioner into service. Accordingly, this petitioner stands allowed as stated

supra. There shall be no order as to costs.
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16. The jurisdictional police is directed to register FIR in this case and

conduct investigation.

19.04.2023
NCC : Yes/No
Index : Yes/No
Internet : Yes/No
sbn
To

1.The Secretary to the Government,
Tourism, Culture and Endowments Department,
Fort St George,
Chennai 600009.

2. The Commissioner,
Hindu Religious and Charitable Endowments Board,
Nungambakkam High Road,
Chennai 625 034.
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S.SRIMATHY, J.
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