H.C.P(MD)No1052 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 16.10.2023
Coram
THE HON'BLE MR.JUSTICE M.SUNDAR
and

THE HON'BLE MR. JUSTICE R.SAKTHIVEL

H.C.P(MD)No0.1052 of 2023

D.Kalaiselvi .. Petitioner
Vs
1.Government Tamil Nadu,
Rep. By the Principal Secretary to Government,
Home, Prohibition and Excise Department,
Fort St. George, Chennai — 600 009.
2. The Commissioner of Police,
Madurai City,
Madurai District.
3.The Superintendent,

Central Prison,
Madurai. : Respondents

PRAYER: Petition filed under Article 226 of the Constitution of India to
issue a writ of Habeas Corpus, calling for the records connected with the
detention order of the 2™ respondent in No.27/BCDFGISSSV/2023 dated

15.04.2023 and to quash the same and direct the respondents to produce the
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H.C.P(MD)No1052 of 2023

body or person of the detenu namely Dheena (@ Dhinakaran, S/0.Davidraja,
aged 22 years (now detained at Central Prison, Madurai) before this Hon'ble

Court and set him at liberty.

For Petitioner : Mr.K.Dinesh
For Respondents : Mr.A.Thiruvadi Kumar

Additional Public Prosecutor

ORDER

hdhrdh b hx

[Order of the Court was made by M.SUNDAR, J.]

When the matter was taken up, this Bench was informed that co-
accused in the ground case were also clamped with preventive detention
orders. The same were challenged by way of 'Habeas Corpus
Petitions' [hereinafter 'HCPs' for the sake of brevity] and HCPs were allowed
by this Court on 05.10.2023 by way of common order. The said order is as

follows:

https://lwww.mhc.tn.gov.in/judis
2/24



202HMHCIAEET
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DEFORE THE MADURAI BENCH OF MADRAS HICH COURT
DATED: 05.10.2023
CORAM;
THE HONOURABLT, MR.JUSTICE M.SUNDAR
antd
THE HONOURABLE MRS.JUSTICE R.KALAIMATHI
H.C.P.(MD)Nos 852, 854 & 62 of 2023

e : Petitioner in H.C E(MD)No 85212023

Eﬂﬁikumar : Peditioner in ]I':.l‘.[M[}]?‘{nﬂﬁ*l.'?I}EE

Hﬂ_ja I:'l';i" bmgh‘i “i.l_]'a : PBU““HET i-n HC:F[T"IDT"-U%EEJEUEJ
¥,

1. The Covernment of Tamj Wadu,
Rep. by the Principal Secretary to Government,
Home Prohibition and Excize Cepartmunt,
Secretariat,
Chennai - 500 000,

2.The Commizsionor of Palice,
Madurai Ciy,
Madurai.

3.The Suparintondani,
Central Prisan,
Mﬂtll.[]'ai D]SLnEt, - REE;JEII'Idﬂl'LLq n i.’l” HEP‘Q
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DI AIL I N RS0, &50 & AR adf 20200

W.C.PMHEE af 2023: Petition Gled woder Acticle
9726 of the Constitution of India to isswe & writ of Habeas Corpus, 10
call for the records made in 23/BCDFGISSSVIZ023 dated 12.04.2023
on the fie of the secomd respondent and guash the sema and
conzaquently direct the respondents to produce the petilionsr’s son
namely, “Siva @ Sivaprivan, Sfo. Anandan, aged about 28 years” who
is now detained as a detenue at Central Prison, Madural, his corpus ur

body hefors this Cowrt.

PRAYER In H.C.P.{MDINo.054 of 20:23: Pesition filed under Article
596 of the Constitution of [ndia to issue a wril of Habens Corpus, Lo
call for the recerds made in 25/BCDFGISSEVI2023 daled 13.04 2023
on ihe file of the second respondent and gquash the same ancl
consequently direct Lhe tespendents to preduce the petitioner's son
namely, “Vigneshwaran. Sl Saslkumar, aged about 21 vears” who is
now desained as a detenue ab Central Prison, Madural, nis corpus or

body before this Court.

PRAYER j;LI_-].LFJ_EDlH 462 of 2023: Pelitlon filed under Articla

226 of the Gonstitution of India to issue a wril of Habeas Corpus. 10

Fage 2 of 22

it e i i gee el i

https://www.mhc.tn.gov.in/judis
4/24



R = S

HEPOASDIN0s 052, 854 & BG2 af 2027
call for the records made in 26/BCOFGISSSVIZ023 dated 13.04.2043
on the file of the second respondent and quash the same and
consequently direct the regpondents to produce the detenue namely,

Roja @ Singhi Rajo. Sfo.Gopl, aged ahout 21 years hefore this Lourt.

For Pelitioner : Mr].Sankara Pamdian
[In all H.C.Ps.]

For Bespondeats : MeA Thiruvadl Kumar
Adiditional Public Prosecutor

[In all H.C.Ps]

COMMON ORDER

B L E L s S

[Common erder of the Courl was made by MLSUNDAR, J.]

This common order will govern the caphoned three Habeoas
Corpus Petitions® ['CPs in plural and HCP in singular® for the sake of
brevity, convenience and clarily]. H.C P{MDINa 8532 of 2023 shall he
referred to as | HCE H.C.(MDINo. 854 of 2023 shall boe referred to ps

I HCP and HAC P MBINoGBG2 of 2023 shall be referred to as 181 HOP

2.The detonues in the alorementioned three HCOP: ape
co-aocused in one grownd case which constitutes & substantial portion
of substratum ol the mpugned preventive  detention orders.

Thoerelore, wo arn making o common ordor,

Page 3 af 22
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HOPTHE R0 J5E, 54 & BO2 of 2007

A0 HCP has been fled by the mother of the detenw; 1l HCP has
boen Alod by the fther of the detenue; IIT HCP hos bewn Glod by the
detanue, saseiling tee 'proventive delention orders debed 12042023,
15042523 and  13.04.2023  respectvely,  bearing  refersnce
Mo 23BCDFEISESVR023, Mo Z5/BCDFGISSSV2023 and
Mo 26/BCOFGISSSV2043  rospectively' [hereinafter  ‘impugned
proventive detention orders’ for the sake of hrevity and conveniens:]
made by the second respondent Commissioner of Pelice, Madural Cikw
wha shall hereinafter b referred beoas ‘delaining autharity’ for the
sako of convenienoe and clarity. To be notsd, sponsoring acthorily has
not heen armayad as o respondent bat wee find that 'Slation House
Officer of Y1 Thruppammakundram Palice Station’ is the sponsoring
authorily  [hereigeftar 'Sponsering Aathority for the sako of

convenignce and clarity].

4. Impugred preventive detention erders have been made wndoe
The Tamil Madu Prevention of Dangerous Acbvilies of Gootleggers,
Cyber law nffenders, Drug-effenders, Forest-offenders, Goondas,
[mmnral traflic ofenders, Sapd-eflenders. Sexval-offerders, Slum-

grabbers and Video Pirales Act, 1962 (Tamil Madu Act No.14 of 1982)

fage 4 of 22
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HOPAID Nes. K52, 854 & 062 of 2027
[nercinafter 'Act 14 of 1987' for the sake of convenience and clarity]
branding the detenus as "Goonda' within the meaning of Section 205

of Act 14 of 1933,

5. The impugned preventive detentien orduers hove been passed
based on a ground case in Crame No7d4 of 20122 gn the file of V1
Thirupparankundram Police Station against the detenues for the
alleged offences under Sechons 141, 204(b), 302 and 506() of "The

indian Penal Code (45 of 1860) [hersinafter PC' for the sake of

convenience and clarity] and subsequently altered into one under

Qectipns 120-B. 147, 341, 204{b). 302 and S06() of IPC. Considaring

the nature of the challenge Lo the impugned detention orders, it is not

necessary to dalve into the factual matrix of the case

6. Taday, Mr] Sankara Fandian, learned Counsel on recond [or

petitioners and b A Thirweadi Kumar, learned Stale Additional Public

proseculor for all the respondants in all three HCPs are before us.

#.Ip the final hearing hoard, today, though very many poinks

have been raised. jarned Counszal for the pelitionecs drow  our

attention to & portion of tha groumds of impugmed  preventive

page 5al 22
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HEMMBINas T2, A5 & D62 of 2623
detention arders, wherein the delaining suthonity has relied on & bail
order dated 04.01.2020 mads in Sl ENo7049 of 2012 on the fils
aof the Principal Sessions Judge, Madurai [hersinaller "Perfpasamy's
casz! for the sake of conwenience and clarity as Thiru. Periyvasamy S/,
Chellapandi, is the petioner in this Dall order], for arriving al
subjective selisfaction gus imminent possibility of detenuss being

enlarged o bail

B.Learned Counsel adverting to Periyasamy's case bail ordern
which has been furnished to the detenues as parl of the grounds
hooldet submitted that i Perfyasamy’s case, the parameters and
determinants which weighed in the minds of the beil Court for

granting bail are very dilferant from the ground case,

§.Learned Counscl drew our ottention to paragraph MNod of
Perfyasamy’s cise bail ariar, wherein e bal Court be, learned
Principal Sessions Judpe has mado it clear that four determioants
have weighed in Lhe minds of the rial Coart in granting the rolief and
they are as [ollows:

a) The petitioner was i juelicial custody for 80 days,

b} Substantial part ol investigalion is over,

Page & of 22
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BOPIATRIN e £52, 057 & B2 of 2033
) Adready one co-zceused has been pranted bail,
di There are no AntECEdRnls for the peOfomer

[Periyasamy] in that case.
10, Laarned Counsel submitied that none of thesr paramebsrs

sply to the case on hand as all thras detenues hove been
i

will g
incarceratad Mar two months, the investgolion was completed an
charge skl was filed in the trial Court onty on 26,04 2023, alter the
impugred preventive detention piders wiere made and in &l these
cases thare are multiple adverse cages against the detanues. In othe
words, on the date of making of the impugned preventive detention
orders, the iovestigation was not over To ba nobed, none ol the
co-accused wane enlarged on bail All thy Lhree accused have advierse
cases and the details of the adverse cases have been sel out an thi

impugned preventive delention orders,

11.5¢lting out this aspect of Lhe matler learned  Counsel
suhmitted that the subjective satislaction arrived at by the detaining
quthority as regards Lhe imminent possibility of the detenues heing

anlarged on ball is clearly impained.

Page 7 af 22



HUP{MINNGE 052, 854 & 562 o4 2027
12.0n response b the alorementioned arguments, lepmed
Additional Public Prosecotor sobmmitled Lhob the alleged oflence in

Pervasamy's case and the ground case are broadly comparahbla,
13.We carsinlly corsidered Che rival sulbmissions,

14.This Court has repeatedly hald that when it comes Lo
subjective satisfaction of the detaining aulhority as regards imminent
possibility of datenues being enlarged on bail it is not just comparison
af the alleged offence bot 1t @5 elso comparison ol
determinanis/iparameters for grant of bail which is a discrelionary

relief in law.

15.1n the case on hand, we find one striking difference between
Periyasamy’s case bail order and the ground case and Lhat striking
diffarence 15 there is no adverse case or no antecedents in
Perfyasamy’s case, whereas in the casa on hang all thres dolonees
have adverse cases ie., antecadents even according 1o the impugned
preventive detention orders The details of the adverse cases have

fie \prured in the impugned preventive detention crders amd the
gn capture , ;

cama are as follows:

page & of 22
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n Ihi; coem, &0 PROTIOZE, Raja @ Singhl
Rajs s Gopl sumsdaied balorn Jufal:
peanutmin Fo B, Matrs and itmwdﬂdw:_udﬂﬂ-.
austody. I hls cake, Rap @ Singhi R slo.Gogh
was gronid pordidonal Eal by T Princial i
Bagslame Jadge. Madura in ol P po 40242022

e 1Z0a 2022, Final mpad b been fled 0 1|1'g
cass ard e game B peming gl R o
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NCAAIRN oL RER, F5d & A02 af 7031

T.In the Hght of the narrative, discussion and  dispasitive
reasening. we have no hesitation Lo accepling Lthe argumont of tha
tearmead Counsel for Lhe petitioner that subjective satisfaction arrived
at by the detmining authority goa imminant possibility of the datanes
being enlarged on bail is clearly impeired. This means thal Lhe
impugoed preventive  detealion orders e, all three  impugmed
praventive detenlion orders desarve to be dislodged in those habeas

legal dritls on hind,

17.Ergo; the seguilur o

A Captioned | BOF i allowed.  Tmipogied
preventve detention drder daked 12042022 besrmng
refprenee ARMCDFGISSEV202T mada by the second
resposdent i sel aside and he detenn Thirm, Sfa @&
Stvaprivan, son of Thirg Ananden, aged I8 vears, &=
dirnectod de be set a2t iberty fartidth, i net reguired iz
Crneetion Witk any otlor case S cases,

0y Cepliorped If HOP i affioved Impagned
prevantive detontiosn arder dated 32023 Degrisg

referpnes 2ARCOFCISSSVAEE made by the sorond
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mre:
R ARIR R 52, S50 & @id of 3023

respondent @8 set aside  and e datann

Thir, Vigneshwaran, son of Thire, Sesikumar aged 21

years, is directad o he sab al liberty ferifvwith, IF ol

regaired i connection wikth Sy other case S cases.

M) Captioned [ HCP v aftowed, fmpugned
proventive detantion order dated 1ML 2023 hearing
raferenot 2EACUFCTSESWZA23 made by the secand
respondent is set aside and the debemi Thire figla &

Singhi Rajs, son ef ThireGepl, aged 21 years is
directod ko b sat ab liberty forthwith, 58 nol reguined i

popneciion with any sther 0588 F Crses,

Thera shall e 0o order as Lo cosls,

M5.0] & [REDML]
05, 10,2023
I{islees : VMO
[aternel ¥iesdMNa
peutral Citatlon : YesiMa
MR
PS5 Registry Lo forthwith communicate this commen erder to
Jail aulbovitics in Central Prison, Aaduead,

Fage 20 af 22
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H.C.P(MD)No1052 of 2023

2. There is no disputation or contestation that the points on which the
aforementioned HCPs are allowed are available to the detenu in the

captioned HCP also.

3. Ergo, the sequitur is, captioned HCP is allowed. Impugned
preventive detention order dated 15.04.2023 bearing reference
No.27/BCDFGISSSV/2023 made by the second respondent is set aside and
the detenu Thiru.Dheena (@ Dhinakaran, Son of Thirvu.David Raja, aged 22
years, is directed to be set at liberty forthwith, if not required in connection

with any other case / cases. There shall be no order as to costs.

M.S.,J.) (RS.V.J.)

Index : Yes 16.10.2023
Neutral Citation : Yes
vsm

P.S: Registry to forthwith communicate this order to Jail authorities in
Central Prison, Madurai.
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To

1.The Principal Secretary to Government,
Government Tamil Nadu,
Home, Prohibition and Excise Department,
Fort St. George, Chennai — 600 009.

2. The Commissioner of Police,
Madurai City,
Madurai District.

3.The Superintendent,
Central Prison,
Madurai.

4. The Additional Public Prosecutor,
Madurai Bench of Madras High Court,
Madurai.
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M.SUNDAR, J.
and
R.SAKTHIVEL, J.

vSsm

H.C.P(MD)No01052 of 2023

16.10.2023



