W.P.(MD).No.20349 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

RESERVED ON :29.09.2023

PRONOUNCED ON : 03.11.2023

CORAM

THE HONOURABLE MRS.JUSTICE S.SRIMATHY

W.P.(MD).No0.20349 of 2023
and
W.M.P.(MD).No0.16789 of 2023

1. Thirumalai Muthu

2.T.Deepan ... Petitioners

Vs.

1.The Commissioner,
Hindu Religious and Charitable
Endowments Department,
Chennai.

2.The Joint Commissioner,
Hindu Religious and Charitable
Endowments Department,
Dindigul.

3.The Executive Officer,
Arulmighu Suyambu Saneeswarar
Thirukoil,
Kuchanoor, Theni District.
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4.The Fit Person,
Arulmighu Suyambu Saneeswarar
Thirukoil,
Kuchanoor, Theni District.

5.The District Collector,
Theni.

6.The Superintendent of Police,
Theni. ... Respondents

Prayer: Writ Petition filed under Article 226 of the Constitution of India,
praying this Court to issue a Writ of Declaration, declaring that the continuance
of the 3™ respondent as executive officer and the 4™ respondent as fit person in
Arulmighu Suyambu Saneeswarar Thirukoil, Kuchanoor, Theni District, is
illegal and violative of the judgement of the Honourable Apex Court reported in
2014 (1) CTC 763 and also the conditions for appointment of Executive
Officers Rules 2015 and consequently direct the respondents 1 to 4 to hand over

the administration of the said temple to the hereditary trustees.

For Petitioner : Mr.V.R.Shanmuganathan

ForR-1,2 & 5 : Mr.Veera Kathiravan,
Additional Advocate General,
Assisted by
Mr.R.Ragavendran,
Government Advocate

For R-3 & R-4  : Mr.S.P.Maharajan,
Special Government Pleader

For R-6 : Mr.K.Sanjai Gandhi,
Government Advocate (Criminal Side)
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ORDER

This Writ petition is filed for Writ of Declaration, to declare the
continuance of the 3™ respondent as Executive Officer and the 4™ respondent as
Fit Person in Arulmighu Suyambu Saneeswarar Thirukoil, Kuchanoor, Theni
District, is illegal and violative of the judgement of the Honourable Apex Court
reported in 2014 (1) CTC 763 and also the conditions for appointment of
Executive Officers Rules 2015 and consequently direct the respondents 1 to 4 to

hand over the administration of the said temple to the hereditary trustees.

2. The contention of the petitioner is that Arulmighu Suyambu
Saneeswarar Thirukoil, Kuchanoor, Theni District, is a public temple listed
under section 46(3) of the HR & CE Act. The temple is an 'excepted temple'
vide Board order in O.A.No.424 of 1926 dated 25.02.1927, thereby the
administration of the temple is vested with hereditary trustees. After 1959 Act,
the said temple is being administered by the hereditary trustees pursuant to the
orders of the Deputy Commissioner, HR & CE Department in O.A.No.1 of 1986
dated 25.01.1988. As on date, there are seven hereditary trustees who shall

administer the temple jointly. The first petitioner is one among the said seven
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hereditary trustees. In the present temple, the peculiar facts of the said temple
are that the hereditary trustees are acting as poojaries of the temple as well and
they alone are entitled to perform Puja in the said temple. The first respondent
vide proceedings dated 25.03.2003, had appointed the third respondent as
Executive Officer under section 45(1) of the HR & CE Act. However, in
pursuant to the judgment of the Chidambaram Temple case and pursuant to the
framing of appointment of Executive Officers Rules 2015, the Executive
Officer cannot continue in the temple beyond a particular period which is
prescribed as maximum period of 5 years. Despite such legal provision and
judgment, the third respondent Executive Officer is continuing to act as

Executive Officer, which is illegal.

3. The petitioner further submitted that in order to bring the Executive
Officer into the administration of the temple, certain false allegations were
made against the hereditary trustees and charges were framed against them and
pending charges they were also suspended by proceedings dated 27.03.2011, by
invoking the powers under section 53(4) of the Act and the Executive Officer of
Arulmigu Mariamman, Vearapandi was appointed as Fit person replacing the
trustees. Even Fit person appointed in the place of trustees cannot continue
forever and could be there only for a limited period as per the judgment of the

Chidambaram Temple case. Despite lapse of 10 years, both the Executive
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Officer and the Fit person are continuing the administration of the temple
illegally. After the disciplinary proceedings, the first respondent vide order
dated 02.12.2014 passed the final orders under section 53(2) of the HR & CE
Act, holding that the charges levelled against the hereditary trustees are proved.
However, in the said order, it is stated that since the hereditary trustees have
been kept out of administration for more than 3 years, the period in which they
were kept under temporary suspension may be treated as a period of
punishment. Aggrieved over the said order, the petitioner and another trustee
had preferred review application under section 114 of the HR & CE Act before
the Secretary to the Government, HR & CE Department and the same is
pending. While so, another trustee had approached this Court challenging the
proceedings of the first respondent Commissioner dated 02.12.2014 in W.P.No.
33237 of 2014 and initially an interim order was granted and subsequently, it
would made absolute. On 15.07.2015, directing the Secretary to Government to
consider the review application within a period of two months. The said review
application / appeals were disposed of by the secretary to Government after
lapse of 4 years. The Government had issued G.0O.Ms.No.75 dated 11.06.2019,
wherein the first respondent proceedings dated 02.12.2014 was set aside and the
matter was remitted back to the first respondent with the direction to carry out
Audit during the period in which the administration was with the hereditary
trustees and based on the Audit report to rehear the charges by holding an
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enquiry and pass fresh orders and till such time, the administration will be
continued by the Fit person and the Executive Officer of the temple.
Challenging the said G.0.Ms.No.75, W.P.(MD)No.17729 of 2019 had been filed

and the same is pending.

4. The further contention of the petitioner is that the hereditary trustees
are suspended and when vacancies are created, under section 54(2) of the HR &
CE Act provides the person next in line of succession may be considered in
their place of vacancy, but the respondents did not consider the same with
malafide intent of continuing in the administration. Hence, the second
respondent herein who is the son of the first petitioner had given a request on
17.01.2021 to consider him as the next person in line in succession. Since the
same was not considered, the petitioner filed W.P.(MD)No.2673 of 2022 and
this Court vide order dated 10.02.2022 directed the second respondent to
consider the request and pass orders. The second respondent rejected the same
vide proceedings dated 06.07.2022. The said order was challenged in W.P.
(MD)No.18331 of 2022 and this Court vide order dated 13.06.2023 quashed the
order and issued a positive direction to appoint the hereditary trustee in the
place of the petitioner's father. But the second respondent has not complied with
the order and the petitioner had initiated contempt proceedings against the

second respondent. In such circumstances the contention of the petitioner is that
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very continuation of the third and fourth respondents as Executive Officer and
as Fit Person in the said temple is illegal, against the rules and in violation of

the judgment of the Apex Court.

5. Moreover, the third and fourth respondents are maladministering and
mis administering the temple rather than administrating the temple. The trustees
were functioning as poojaries of the temple and in between the trustees, interse
disputes in the issue of employing others as poojaries so as to assist the
Trustees-cum-Poojaries was pending for quite a long time. One trustee by name
Thirumalai Jeyapaul Muthu, when attempted to introduce his relative as poojari,
the dispute loomed large. In this regard, there were serious litigations pending
before the Courts. The three persons namely P.Gopinath, P.Sivakumar and
Muthu Kannan who were sought to be introduced as poojaries under the guise
of assisting the said Thirumala Jeyapaul Muthu, the litigations have cropped up.
In this regard, the Joint Commissioner, second respondent herein has also
initiated proceedings and have passed orders for evicting those persons and has
also preferred police complaint. At one point, the said Thirumalai Jeyapaul
Muthu started to claim that he alone is entitled to do puja in all the sannadhies
in the said temple. In this regard, the Board of Trustees have taken a decision
that the said persons shall not be permitted to do puja in the Temple vide
resolution dated 22.06.2010. Thereafter, on 10.11.2010, it was resolved that all
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the trustees have equal rights and they shall perform pujas by rotation. The said
decision was challenged by said Thirumalai Jeyapaul Muthu in W.P.(MD)No.

9187 of 2010 and the said writ petition was dismissed on 09.12.2010.

6. In the meanwhile, the said three persons managed to get an order from
the first respondent Commissioner dated 28.07.2011 that they could be moved
in the temple during the festival period on temporary basis. The said proceeding
was challenged in W.P.(MD)No0.9372 of 2011 and the said writ petition was
closed on 10.01.2012 after recording the fact that they were subsequently
disengaged after the festival was over. Inspite of the same, they continue to
cause disturbance by attempting to enter into the temple under the guise of
assisting the said Thirumalai Jeyapaul Muthu. While being so, one Krishnaveni
was appointed as Executive Officer of the temple who made an attempt to bring
in the said three persons into the temple on temporary basis for festival periods.
However, when the matter was referred to by the Hon’ble Court in a batch of
writ petitions, the Executive Officer in collusion with the said three persons
have appeared before this Court and have made a statement that they were
permitted only on temporary basis for celebration of the temple, which fact was
recorded by this Court, vide order, dated 03.08.2017. However, the said
Executive Officer had willfully suppressed the decision taken by the Board of
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Trustees not to engage them. In this regard, the first petitioner has lodged

complaint against the said Executive Officer and the same is pending.

7. Taking advantage of the charges pending against the trustees and
pending enquiry in this regard and trustees are out of administration, the
Executive Officer and the Fit Person under the guise of the administration of the
temple are making all sorts of illegal attempts to create records as if those
persons were continuously employed in the temple and they must be
regularized. From this it would be evident that the third and fourth respondents
are administrating the temple as per their whims and fancies and are infact
maladministering and mis administering the temple. Moreover, inspite of
specific direction by this Court to record the petitioner as trustee and the same
was not done. For all the reasons narrated stated supra, the petitioner is seeking
to declare the appointment of Executive officer and the Fit Person is illegal
based on the Executive Officer Rules 2015 and hence the petitioners had filed

the present writ petition

8. The respondents have filed counter stating the writ petition is not
maintainable, either in law or on facts and liable to be dismissed in limine.
When the trustees had faced disciplinary proceedings on various charges the 1*
respondent under section 53 had initiated proceedings and passed final order
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dated 02.12.2014. Aggrieved over the same review petition under Section 114
was preferred before the Government. Pending writ petition some of the trustees
had preferred writ petition in W.P.N0.33237 of 2014 before Principal Bench.
Initially interim stay was granted and subsequently on application to vacate the
interim stay, the stay petition was disposed of vide order dated 15.07.2015
directing the hereditary trustees to approach Secretary to the Government in the
review application filed under section 114 and the main writ petition is still
pending. Based on the orders of the Hon’ble Court, the Secretary to
Government have taken the review application and passed orders in
G.0.Ms.No.75 dated 11.06.2019 and remitted back to the first respondent with
a direction to carry out auditing for the period when the hereditary trustees were
in administration and the said audit shall be carried on within a period of three
months. Based on the audit report the punishment may be imposed by the
Commissioner. Until then the temple shall be administered by the Executive
Officer and the Fit person. Challenging the said G.0.Ms.No.75 dated
11.06.2019, the 1% writ petitioner had preferred W.P.(MD)No.17729 of 2019
and the same is pending without any interim orders and the respondents reserve
their rights to prosecute the said petition separately. At this stage, it is claimed
by the writ petitioner that since the hereditary trustees are placed under
suspension pending charges, therefore the writ petitioners herein have

submitted an application to consider the 2" petitioner as next in line of
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succession as per section 54(2) of the Act, 1959. In this regard the writ
petitioners here claim to have filed W.P.(MD)No0.2673 of 2022 and the same
was disposed on 10.02.2022 with the direction to consider the request made by
the writ, petitioner here in and pass appropriate orders. As per the directions, the
2™ respondent vide proceedings dated 06.07.2022 had considered and rejected
the same, which is put to challenge in W.P.(MD)No. 18331 of 2022 and the

same was allowed with following directions:

“14.There for taking into consideration of provisions of section 542 of the
act and the judgement of division bench of this court reported in
20161CTC9 the writ petition is allowed the impugned order passed by the
second respondent dated 06.07.2022 is set aside. The second respondent is
directed to appoint the petitioner as he did it to the trustee in the place of
his father. MM Thirumalai Muthu. However, there shall be no order as to

costs”.

Against this order, the Department had preferred writ appeal in W.A.(MD)No.
1509 of 2023 and the Hon’ble Division Bench after hearing the arguments at
stage of admission had considered the order passed by the Government
directing the Executive Officer and Fit Person to continue to manage the temple
had granted interim stay of the order passed by the Hon’ble Single Judge.
Hence the issue regarding the Executive Officer and Fit Person and

management of Temple is seized of by the Division Bench of this court. Hence
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the present writ petition has to be clubbed with W.A.(MD)No.1509 of 2023 for

rendering proper justice. The 1% writ petitioner who is one of the hereditary
trustee having unable to succeed in all his illegal attempts have come up with
the present writ petition praying to declare the continuance of the 3™ respondent
herein as Executive Officer and 4" respondent herein as Fit Person as illegal, in
view of the judgement reported in 2014 (1) CTC 763 as null and void and the
same is not maintainable in view of the fact that the above judgement is under
review as per Review Applications No.2 of 2016 to 5 of 2016 pending before

Division Bench of this Court.

9. It 1s pertinent to note that hereditary trustees recognised by department
have got themselves involved in series and serious allegations of
misappropriation and mismanagement. On receipt of complaint, the 1%
respondent initiated proceedings dated 27.03.2011 have kept the hereditary
trustees under suspension and have appointed Fit person to administer the
temple. The Fit person so appointed along with the Executive Officer
administering the temple till date. Further the respondents submitted there are
21 serious charges levelled against the hereditary trustees and the same shall be
treated as part and parcel of this affidavit. The charges levelled against the

trustees includes failure on the part of the trustees to regulate the income of the
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temple and their failure to obtain proper permission for sale of Archana articles
and other articles in the temple and their failure to bring the rights attached to
the temple for public auction, namely the right to sell pooja articles and the
wilful disobedience to the order of the first respondent permitting the temple to
enforce ‘ticket system’ in the temple and thereby prevented the temple from
having its income. They have involved in issuing ‘Special Darshan Ticket’
unauthorisedly without the signature and seal of the Executive Officer and the
Assistant Commissioner. The trustees have wilfully concealed the fact that the
temple owns 3.50 acres of land and have disclosed that the temple owns only
1.47 acres and there by concealed the income from 2.03 acres of land belonging
to the temple, thus causing loss to the temple. Further the trustees of leased out
1.47 acres of lands belonging to the temple to the brother of one of the trustees
Mr Muthusonai that too without prior permission of the Department and
without any public auction in this regard. The hereditary trustees failed to
submit the accounts of the temple for audit, despite communication dated
21.02.2011 issued by the first respondent. Further, there was an announcement
of the Tamil Nadu Legislative Assembly, based on which the 1* respondent have
also issued orders on 20.10.2010 for various construction activities in the
temple to the tune of Rs.20 lakhs, despite such sanction of the amount, no steps
have been taken by the hereditary trustees to utilise the said amount and carry
out the construction activities. The hereditary trustees with the evil intent of
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siphoning of funds and diverting the income of temple have created trust for
Thirupani in the temple and have registered the said trust and have made the
devotees to believe that through the trust they are performing various charities
to the temple. Though, the said trust was associated with the charity and
religious works attached to the temple, no prior permission was obtained from
the department. Further the hereditary trustees have received donations to the
tune of Rs.10,000/- (Rupees Ten Thousand only) twice and they have not
brought the same to the account of the temple but have credited the same in the
trust account. They have published various advertisements regarding the said
trust and have received all donations to the trust, but all in the name of the
temple and have not utilised those donations for the benefit of the welfare of the
temple. The trustee, by name Muthusonai have not handed over the charge,
despite his period been over and have also failed to make payment of the loss
sustained by the temple by shortage in the jewels. The hereditary trustees have
i1ssued tickets and have collected a sum of Rs.1600/- (Rupees One thousand and
Six Hundred only) and have not brought the same to the temple account. The
trustees have made false entries in the accounts of the temple as if pujas were
performed in other sannadhis of the temple, but actually not being done and in
this regard they have caused loss to the temple and to that extent the Board of
Hereditary Trustees themselves have resolved to take appropriate action against
the concerned trustees and despite the same no steps have been taken against
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the trustees. In front of the temple, there all encroachments by various persons,
who have put shops and were doing business, related to the activities to the
temple and the trustees having known the said facts have not taken steps either
to remove the encroachment or regularise them as tenants and thus they have
acted against the welfare of the institution. Inside the temple without permission
of the department, the hereditary trustees have permitted construction of an
Ayyappan Sannadhi. The trustees issued various tickets without the permission
of the Department and they have divided the income which is meant for the

share of the Pujaris and thereby have caused monitory loss to the temple.

10. The respondents further submitted that as per the rules, the hereditary
trustee shall have their meeting at least once in a month, but the trustees by
disputing among themselves and by filing various cases before various forum,
had acted against the interest of institution and no proper meetings were
conducted and one group was accusing the other, but all the persons have
involved in the misappropriation of temple funds and have acted against the
welfare of the temple, which i1s evident from the facts that the trustees were
acting against the interest of the institution and have cost monitory loss to the
temple in question. The 1* respondent herein after holding proper enquiry have

held the charges are proved and has observed that hereditary trustees had acted
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against the welfare of the temple in question and they have involved themselves
in mismanagement and misappropriation of funds and also for which they are
accusing each other and thereby brought the temple administration to the
standstill. They have also failed to cooperate with the Executive Officer
appointed for the purpose of the better administration of the temple. As against
the same review were filed by the hereditary trustees before the Secretary to the
Government, who had issued G.O.Ms.No.75 dated 11.06.2019 wherein the case
is remitted back to the file of the 1* respondent with direction to carryout
auditing for the period where the hereditary trustees was in administration and
rehear the charges by conducting an enquiry and to pass fresh orders. It was
made clear that till fresh orders are passed, administration would be continued

by the Fit Person and the Executive Officer.

11. The respondents further submitted that on remitting the case based on
G.0.Ms.No.75, separate audit was conducted by the Chief Auditor of Hindu,
Religious and Endowments Department, Chennai and submitted a report to the
1* respondent vide proceeding dated 10.02.2020 to the effect that the charges
levelled against the hereditary trustees are proved. On receipt of the audit report
the 1* respondents with an intention to ensure that the rehearing is held for all

the charges levelled against the hereditary trustees, after providing sufficient
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opportunity to the interested persons have directed the Joint Commissioner
Madurai to send report regarding the current status by proceedings dated
20.05.2020. At this stage due to COVID-19 lock down restriction, it was kept
without any progress and after slowly lifting of lockdown restrictions when the
report was called far from the jurisdiction, Joint Commissioner was bifurcated
and the temple in question was brought under the Joint Commissioner, Dindigul
and after bifurcation, the Joint Commissioner Dindigul have directed the
Jurisdictional Inspector to furnish report on the current status and the same is
under process and after getting appropriate report would be submitted by the
Joint Commissioner. Thereafter the 1% respondent would pass appropriate orders
as per the direction issued in G.O.Ms.No.75. At this stage entertaining the
grievance of the writ petitioner would affect the said process and earlier orders
passed by the Hon’ble Court. The 1* petitioner who was unable to succeed in all
his earlier attempts have now come up with the present attempt in order to take
over the administration of the temple somehow or other and dilute the action
taken against the hereditary trustees which includes the first petitioner. In fact
when the same attempt was made while challenging the earlier order dated
02.12.2014 of the 1* respondent in W.P.(MD)No0.33237 of 2014 before Principle
Bench, the Hon’ble Court initially granted interim stay subsequently vacated
and have directed to approach the Secretary under review jurisdiction under
section 114. The secretary while remitting back the matter had made it clear, the
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temple administration shall be continued by the Fit Person along with Executive
Officer. And the 2™ petitioner herein preferred W.P.(MD)No.18331 of 2022 to
appoint him as hereditary trustee as he is the next in line of succession and same
was allowed by the Hon’ble Court on 13.06.2023, as against the same the
Department has preferred writ appeal in W.A.(MD)No.1509 of 2023 and the
Hon’ble Division Bench has granted interim stay vide order dated 07.09.2023
and the present writ petition is to be clubbed with the said writ appeal and no

final order can be passed without deciding W.A.(MD)No.1509 of 2023.

12. The respondents further submit that ultimately in all the attempts the
writ petitioners herein have failed and now come forward with the present writ
petition praying to declare the continuance of the 3™ respondent as Executive
Officer and the 4™ respondent as Fit Person of the temple in question as illegal
in the of the judgement filed by Dr.Subramanian Swamy and another Vs. State
of Tamil Nadu and Others reported in 2014 (1) CTC 763. The respondent
further submit the said judgement is not applicable to the present case, since in
the present case, the hereditary trustees were suspended on serious charges and
the same is yet to be attained finality. Only because of the pendency of the said
proceedings, as an interim measure, Department have appointed the Fit person.

Therefore the continuance of the Fit Person and Executive Officer of the temple
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in question can only be reviewed after the final orders were passed in the
Department to action taken against the hereditary trustees. Hence question of
reviewing the decision does not arise at this stage. It is also pertinent to note
that that are six hereditary trustees in which only first petitioner hearing have
come up with the grievance of reviewing the continuance of Fit Person and
Executive Officer of the temple in question. In fact, the first petitioner hearing
is the cause for suspending the hereditary trustees and further to hereditary
trustees namely Rajaraman and Thirumalai Jaipal, Muthu had given complaint
against the first petitioner. On enquiry, which resulted in initiation of the
department to enquiry and all the hereditary trustees have been suspended. At
this stage discontinuance of the service of Fit Person and Executive Officer to
the temple in question only affects the smooth administration of the temple.
Therefore the respondents submitted that the petition is devoid of merits and
deserves to be dismissed in limini. The respondents reserves their right to file
additional counter affidavit if and when required. Hence, the respondents

prayed to dismiss this Writ Petition.

13. Heard Mr.V.R.Shanmuganathan, the learned Counsel appearing for
the petitioner, Mr.Veera Kathiravan, the learned Additional Advocate General,
assisted by Mr.R.Ragavendran, learned Government Advocate appearing for the

respondents 1, 2 and 5, Mr.S.P.Maharajan, the learned Special Government
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Pleader for respondents 3 and 4 and Mr.K.Sanjai Gandhi, the learned
Government Advocate (Criminal Side) for 6™ respondent and perused the

materials available on record.

14. The Learned Additional Advocate General submitted that when the
charges are pending against the trustees, the hereditary trustees cannot claim to
handover the administration. Admittedly the respondents had initiated
proceedings against the hereditary trustees for various charges. But it is seen the
I* respondent had concluded the proceedings vide order dated 02.12.2014
wherein the 1* respondent had held the charges are proved, but while imposing
punishment the 1* respondent had held that the hereditary trustees were out of
management for so long years and the suspension period shall be treated as
punishment. It is a classic case, at times it is better to accept certain orders
rather than filing appeal or review. Had the hereditary trustees accepted this
order and end the litigation, by this time hereditary trustees would be in
management, but the Kuchanoor Saneeswarar had blocked the hereditary
trustees wisdom. The hereditary trustees had filed review under section 114 to
Government. And also had challenged the order dated 02.12.2014 in W.P.No.
33237 of 2014, wherein initially the Court granted interim stay but
subsequently while hearing vacate stay petition had vacated the stay and
directed the hereditary trustees to pursue the review petition filed under section
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114 before the Secretary to Government, but the main writ petition is still
pending. Thereafter the Secretary had passed G.0.Ms.No.75 wherein the case is
remitted back to the 1 respondent to conduct audit and thereafter to conduct
enquiry and pass order. The G.0.Ms.No.75 is challenged in W.P.(MD)No.17729
of 2019, there is no interim order and the same is pending. On the
comprehensive reading of the proceedings dated 02.12.2014 and 11.06.2019
(G.0O.Ms.No.75) it is evident that the 1% respondent had imposed the
punishment to treat the suspension period as punishment, which means the
proven charges is relatively less serious and deserves such punishment. It would
be useful to refer to the order of the 1* respondent and the same is extracted

hereunder:

[ .

Culn QafalggeTeTuy, UTLUDT SNESTORTSST B SLSSULLL DTS SIS
GNDESTL HSEHL mimuevorLom &I &l. LITLOLIGOT S| MBI EIET &6 Sm& e
LT @LsEkw  aflssroe  GauaGum oo, Gaum  rEksslwio
afsgs0star®, Snsterikn Khaudss s Llfe 4508y Huflsssiul L
Qewe SWNBSG CUTHlu  sSGMYPIL  aESTLR  Gewsul Hererm.  Gomulg
Sneteniyse s Ll 45()ar &Y 20030 oy eTeRSTEr  QEFLR  IjaeeT
Mluwery  Qswwin  Gererrm.  QUEHLUTETST  GDDESTLOSS QWD  JeIelsr,
KLoarggNg ey HoLOunmeTarg.  SmmisTaer GW SnsCamuman gL g
fraslsgl. 2gal ufluCu Qswn oeer  Kluoern  Qewwiu@GelomT, oy erTe
urLUET  gESTaT SHsCaTi QeTggiIssme UTEHSTSSL. Qe INININGHSE

LCEGL Qurmiiy oeTeTg AN, SEHERSS GuTmLikeme  aTug  CuTsLD

https://lwww.mhc.tn.gov.in/judis

21/40



W.P.(MD).No.20349 of 2023

S s efrasusiiggeratammrast. @saryon  Snstasmuin  Qerggissmer
UTGIBTES Camrow s \Ehg Sauflustererr. &nsCamuiesmer smsaTs &
@arusdners  uueru@eSsTers  eflemreemuiey  Eimusroreéingl.  Gugi,
Anstami  mrarsssk  gssopukd  e@:ambfs  @mem  wr@  wms)
GONEsT_Hssmar  ausdl Snstemnik Krarssms mswuies CFugeTaer.
gTarCol, @amdlner saeTLar uESss SysaTLarm o ssrefl LG nE.

1) GDDESTULILLL UTLUEDT QNESTOIETST S50, S\Huame PS8, Skmb.6TL.
Spuowen  YesIBEGLIT, &lbie.Cs.  Qouure YWsg, Smew.  drureT  LHYL
Bm.aCegrroer  gfBurm  Bgy  sWSSILLL  GDDESTLOSSET  (HWYEOLILTS
KimusrorsrCuTelain  GnnEsT. Hesaar  saTouulknars  &nheewosTmTE, @6l
pmRETORGI R QFwua  SnanSE CuTdu esgmyll  Kas  Snstaralkn
pefe  gesonuL e QFwaul  CasmrGOwar NS oEITET  SHIGTS)
saumsmer  Hnsds  Oemmr(  Qsweu, wLPMGLTE  aMUILEGSMTD  6Te
g6 (a&u]gj, UL ey 53(1) (b) mg}gJLfl, 53(2)eor %WMM@BE@ g.|ﬂﬂa:)6')IJIJI;I_
SFEMTESTLe, ITsSTg SNETEE UmiEss STossknarCil &L eSS
(Suspension Treated as Punishment) sm# 2 ssrefl lu@ens. Cugs,
SErsag snsTes Lmfssn, Eaasste Cssl uysn owssls Qsmataruul @
2 §&T LGS

2) GODEGSTLLULLL  LOEDTM UTLUDT  QNESTOITTET  S5.670.1p8 818 CamsmaT,
GINESTLQesem Bgter el Kamaulk Ens@weurg srowrs) ol Lse,
oo Berear GnnesTLHesem BeTar G LLalesms el LGNS

3) Gupue UTLUDT YDEISTALTSIET FLAlSMSSH LGOI, @FS &
SDEDOLS DD @lenewr DY EETILTTER CQBTLTES SeTHTaEflBSULEL  6TaTmio, (b
wrg st QsainGst Gopsmer Banssl OQsug Qsterst saMGEL L &Sk
wer el pLensms CupOamsteriu@n ererm Qsfeflss LG ng.

4) Ggefl WTAI'LL, 2 SSLUTEETILLD 6ILLL, GSFSEITT, MHeTl Sefevair LseTeT
SmeCasmui  urLueT  gPESTATSET g SLSSLLLQETET  GspuTHSeT

QupLuTTaTmassT Snstami BrarsssnG RSSIOYSSTON @MHUILg LHYL
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Cewen  oERmHLET 2 mIGmETLTS  @HES  GFwaul  sauplug, SmesCauikn
TOMNSE ouuTe adleg Eiarsn uflug Lopw @SSon 2 WrEsTTEEnsE
sLEUULTON  Qeweul®  eumeug  erer  giu®Emg.  aarCes,  Gumuig
Gopur@smer  afkoral  Karssl Geug SnsCsmu  Erarssms  Smoul
Mraslssl.  ofnnssuuGsnmmesr. Saumuul sk st 158 sHwwrs
BLA&MS TOSSULEL eTaraln d&emessULGEnS).

5) Ggesfl WTAILLL, 2 SSWLUTETIL OILLL, GFFETT, MmeTHG Wy Fefavar
ugsumeT  E\mECHTUSTT  LTLUMT  QDEISTAITSST, @ES Sl YNESSTEL 6T
FLLUNbsEReE 2L u G, gy o oSeEnsE o Lu (O, @arssT
QewouL  Cousmr Qe TEsEms QsULILGE NS

6) CumesTL GDNESTLR, UTLUMT DRSTARTSH T  BIors  &STugsk
SnsCaruieleer  are; Qswal samsGsmET  HANILg SEBMSSEE 2 LUDSS
saulustergme, Gomue el Qswa| SamsGsmer dnllg sSafems QewgL,
SO SIS INANGSS 2 SSTAL ULGS NS

7) GuDEEITL  UTLUGT NESTOIT  GUSSOAT oML  SDRIGTETSTL L
QuUTYLILGST QUUDLSS AOUL SSSTMHEE 2 SSTaN LSS,

8) Gumuy HmsCsmuiy smmik 19820 Gaefufii UL  SoaTRTINL  USSSSEk
netenines smrsurs 3.50 Fesr K 2 aarg  dars  GsfesUIulLg)
Qermursain  womw  SnsCsniinees Gstrgurar GomsCLr 8,70 mEms
Kemger  QsTLIuTSaL, SLUESUULL L LTL T  gnnnsssng Crfe Qs
oiflu  gyommemer ufEsg, oiflu FLaSMS FOSGLTH GEFwu e
OO UTOUEDT  DEISTITSMETLL  HfenSSIuGEnS.

CupsmiL 2 geTATR UTFBSILLLSTE &HSrme, 1959w oyar® @ng  sow
SpEaustsTmLs  slLggkr LUl 53(5)ar Y @B gyememr
HoLssi0upn @ LWTE sTssNG Yréln Cuawonli® Cswug Gemaaram

Tars  Qsfeilsgis Qaarrsfrerrﬁu@&mgj.”

https://lwww.mhc.tn.gov.in/judis

23/40



W.P.(MD).No.20349 of 2023

The order states that most of the allegations against the hereditary trustees are
not cooperated with the department, not obeying the order of the authorities, not
carry out the instructions of the authorities. Even though the respondent may
take a plea that this order had merged with the order passed in G.0.Ms.No.75
dated 11.06.2019, but this Court is relying on the order only to ascertain the
gravity of the charges. When the order dated 02.12.2014 of the 1* respondent
only impose punishment to treat the suspension period as punishment (the
hereditary trustees were out of management from 2003 to 2014 when the order
was passed on 02.12.2014, 1.e. nearly 11 years, as on date nearly 20 years), in
such circumstances, there will not be any impediment if the hereditary trustees
are allowed to function as hereditary trustees. It is only the Secretary to
Government while passing the G.O.Ms.No.75 has stated that the Executive
Officer and the Fit Person shall continue with the administration, which is
challenged in W.P.(MD)No.17729 of 2019. But there is no stay in W.P.(MD)No.
17729 of 2019. Again it is evident that at times it is better to accept certain
orders rather than filing appeal or review or writ petition. Moreover it is seen
based on direction issued in G.O.Ms.No.75 the audit was carried out and the
report is submitted to the 1* respondent, the copies are served to the hereditary
trustees and the 1% respondent ought to conduct enquiry and pass orders. Even
then the 1% respondent can pass orders for the mistake but cannot not
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perpetually keep the hereditary trustees away from the management. Hence it

would be prudent to put the hereditary trustees back in management.

15. The next contention of the respondents is that there are connected writ
petitions and writ appeal pending before Principal Bench and Madurai Bench.
In Principal Bench the W.P.N0.33237 of 2014 is pending which has been filed
challenging 02.12.2014 order, but subsequently based on the interim direction
in the said writ petition the review application filed under section 114 and the
same was considered by the Secretary to Government and G.0.Ms.No.75 dated
11.06.2019 was passed. Hence there cannot be any effective litigation in the
said writ petition. Next the W.P.(MD)No.17729 of 2019 is filed challenging
G.0.Ms.No.75 dated 11.06.2019 and there is no interim order. Moreover, based
on the direction issued in G.0.Ms.No.75, the authorities had proceeded further,
conducted audit, report is submitted before the 1% respondent and the same is
pending for further enquiry. Hence the said writ petition cannot be impediment

to grant the relief of handing over the management to the hereditary trustees.

16. As far as W.P.(MD)No.13134 of 2017 and W.P.(MD)No0.21027 of
2017 1s concerned, it was filed challenging the appointment of persons to assist
the poojaris during the 2017 festival. Admittedly there were some disputes
between the poojaris in the issue of appointing persons to assist the poojaris. It
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is pertinent to state that the hereditary trustees are acting as poojaris in the
present temple. But the same was resolved between the hereditary trustees as
early as 2010. According to the petitioner, the respondents, especially Executive
Officer is creating problem between the poojaris. The petitioner had submitted
that three persons namely P.Gopinath, P.Sivakumar and Muthu Kannan who
were sought to be introduced as poojaries under the guise of assisting the said
Thirumala Jeyapaul Muthu, the litigations have cropped up. In this regard, the
Joint Commissioner, second respondent herein has also initiated proceedings
and have passed orders for evicting those persons and has also preferred police
complaint. At one point, the said Thirumalai Jeyapaul Muthu started to claim
that he alone is entitled to do pooja in all the sannadhies in the said temple. In
this regard, the Board of Trustees had taken a decision that the said persons
shall not be permitted to do pooja in the Temple vide resolution dated
22.06.2010. Thereafter, on 10.11.2010, it was resolved that all the trustees have
equal rights and they shall perform poojas by rotation. The said decision was
challenged by said Thirumalai Jeyapaul Muthu in W.P.(MD)No0.9187 of 2010
and the said writ petition was dismissed on 09.12.2010. Hence the writ petitions
filed in W.P.(MD)No.13134 of 2017 and W.P.(MD)No0.21027 of 2017 is
regarding appointment of persons to assist the poojaris and it is nothing to do
with the handing over of management to the hereditary trustees and hence the
plea of the respondent cannot be sustained. Moreover, the Board of Trustees had
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resolved the disputes by resolving to conduct pooja on rotation and hence as on

date there is no dispute to conduct pooja by rotation.

17. Infact the petitioner is alleging that the Executive Officer and the Fit
Persons in order to remain in management is instigating persons so that they can
remain in the post. When the Board of Trustees had resolved to do the poojas on
rotation, when the same was challenged and this Court has dismissed the same
in W.P.(MD)No0.9187 of 2010, the Executive Officer without bring this to the
knowledge of the Court had allowed three persons to continue to assist one of
the poojaris and the Executive Officer failed to bring to the knowledge of the
court while the issue was considered. Therefore, the attitude of the Executive

Officer and the Fit person ought to be taken in account while deciding the issue.

18. It is pertinent to mention herein when the hereditary trustees could not
succeed the litigation, the next in line of succession i.e. the 2™ petitioner prayed
to appointment him as trustee by invoking section 54 (2) of the Act and the two
writ petitions were allowed. But the department filed W.A.(MD)No.1509 of
2023 and had obtained interim stay. Hence the 2™ respondent could not be
appointed as trustee who is next in line of succession. The department had
frustrated the chance to hand over the charge to the management and the
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allegation that the department is not inclined to hand over seems to have some

substance.

19. The next contention of the petitioner is that the Conditions for
Appointment of Executive Officers Rules, 2015 issued in G.0.Ms.No.260
Tourism, Culture and Religious Endowments (RE4-2) Department dated
06.11.2015 published in gazette on 06.11.2015, states that any Executive
Officer shall be appointed only for a period of five years. The relevant portion
of the rule is extracted hereunder:

“the Commissioner may, after holding such inquiry as he may consider it
necessary and expedient, in the interest of such religious institution, by order,
appoint an Executive Officer for such religious institution, for such period or
periods as may be specified by the Commissioner in the order not exceeding

a period of five years at a time”

The rule specifically states that the Executive Officer cannot be appointed
exceeding five years at a time. In the present case the Executive Officer was
appointed on 25.03.2003 and is continuing for more than 20 years. Therefore,
this Court is of the considered opinion that the Executive Officer cannot

continue further.

20. The Learned Additional Advocate General had vehemently argued
that the Conditions for Appointment of Executive Officers Rules, 2015 came
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into effect only on 06.11.2015, hence the same is not applicable to any
Executive Officer appointed prior to the said rules. Even if this argument is
accepted, then also subsequent to the said rules, the post of Executive Officer is
deemed to have been appointed under the said rules. In such circumstances, if it
is taken that the Executive Officer was appointed on 06.11.2015 (the date on
which the Rules came into effect) then the Executive Officer can continue until
06.11.2020 and not beyond the said date. It was faintly attempted to convince
the Court the present Executive Officer was appointed recently and his five
years term is not over. This plea is totally against the concept of appointment of
Executive Officer. On baring reading of the provision, itself it is evident that the
said Rules speak of “post concern” and not “person concern”. The temple shall
have Executive Officer post only for a period of five years at a time and not
beyond the said five years. Therefore, the feeble attempt of the respondent that

the same 1s person concerned is incorrect, illegal and not sustainable.

21. The object of appointment of Executive Officer is to set right the
administration, where ever there is vacuum in the administration, where ever
there is maladministration and misappropriation, where ever the trustees are
facing disciplinary proceedings etc. Once the said reason is not there then the
Executive Officer ought to hand over the administration to the trustees. The
appointment of Executive Officer is elaborately considered in Dr.Subramanian
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Swamy and another Vs. State of Tamil Nadu and Others reported in 2014 (1)

CTC 763 wherein it is held as under:

“47. Even if the management of a temple is taken over to remedy the
evil, the management must be handed over to the person concerned
immediately after the evil stands remedied. Continuation thereafter
would tantamount to usurpation of their proprietary rights or
violation of the fundamental rights guaranteed by the Constitution in
favour of the persons deprived. Therefore, taking over of the
management in such circumstances must be for a limited period.
Thus, such expropriatory order requires to be considered strictly as it
infringes fundamental rights of the citizens and would amount to
divesting them of their legitimate rights to manage and administer
the temple for an indefinite period. We are of the view that the
impugned order is liable to be set aside for failure to prescribe the

duration for which it will be in force.

Super-session of rights of administration cannot be of a permanent
enduring nature. Its life has to be reasonably fixed so as to be co-
terminus with the removal of the consequences of maladministration.
The reason is that the objective to take over the management and
administration is not the removal and replacement of the existing
administration but to rectify and stump out the consequences of
maladministration. Power to regulate does not mean power to

supersede the administration for indefinite period.

Regulate is defined as to direct; to direct by rule or restriction; to
direct or manage according to the certain standards, to restrain or
restrict. The word ‘regulate’ is difficult to define as having any
precise meaning. It is a word of broad import, having a broad

meaning and may be very comprehensive in scope. Thus, it may
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mean to control or to subject to governing principles. Regulate has
different set of meaning and must take its colour from the context in
which it is used having regard to the purpose and object of the
legislation. The word ‘regulate’is elastic enough to include issuance
of directions etc. (Vide: K. Ramanathan v. State of Tamil Nadu &
Anr, AIR 1985 SC 660, and Balmer Lawrie & Company Limited &
Ors. Partha Sarathi Sen Roy & Ors., (2013) 8 SCC 345)

48. Even otherwise it is not permissible for the State/Statutory
Authorities to supersede the administration by adopting any
oblique/circuitous method. In Sant Lal Gupta & Ors. v. Modern
Coop. Group Housing Society Ltd. & Ors., (2010) 13 SCC 336, this
Court held:

“It is a settled proposition of law that what cannot be done directly,
is not permissible to be done obliquely, meaning thereby, whatever is
prohibited by law to be done, cannot legally be effected by an
indirect and circuitous contrivance on the principle of “quando
aliquid prohibetur, prohibetur et omne per quod devenitur ad illud”.
An authority cannot be permitted to evade a law by “shift or
contrivance”.” (See also: Jagir Singh v. Ranbir Singh, AIR 1979 SC
381; A.P. Diary Dev. Corporation federation v. B. Narsimha Reddy
& Ors. AIR 2011 SC 3298; and State of Tamil Nadu & Ors. v. K.
Shyam Sunder & Ors. AIR 2011 SC 3470).

49. We would also like to bring on the record that various instances
whereby acts of mismanagement/maladministration/
misappropriation alleged to have been committed by Podhu
Dikshitars have been brought to our notice. We have not gone into
those issues since we have come to the conclusion that the power

under the Act 1959 for appointment of an Executive Officer could not
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have been exercised in the absence of any prescription of
circumstances/ conditions in which such an appointment may be
made. More so, the order of appointment of the Executive Olfficer
does not disclose as for what reasons and under what circumstances
his appointment was necessitated. Even otherwise, the order in
which no period of its operation is prescribed, is not sustainable

being ex facie arbitrary, illegal and unjust.”

In such circumstances, the appointment of Executive Officer and Fit Person
perpetually is against the concept of appointment of Executive Officer stated in
the Act and Rules made thereunder and hence in the present case the Executive

Officer and the Fit person cannot be allowed to continue.

22. The appointment of Executive Officers and Fit Persons were dealt
with in several judgments, wherein it is held that they cannot be appointed
perpetually. This Court has elaborately dealt with the appointment of Fit Person
in W.P.(MD)No0.21734 of 2023 vide order dated 11.09.2023 after referring to
the following judgments:

a. W.P.(MD)No0.20915 of 2013 dated 30.09.2015 in Arulmigu
Angala Eswarit Amman Temple Vs. Commissioner

b. N.Sivasubramanian Vs. Government of Tamil Nadu reported in
2006 (2) CTC 49

c. Arulmigu Athanoorammal Podarayasamy Vs. Assistant
Commissioner HR & CE (Admn) Department reported in CDJ
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2012 MHC 3783

d. R.R. Thirupathy and others Vs. Commissioner Hindu Religious

and Charitable Endowment reported in (2015) 3 LW 106

e. H.H.Sankarachari Seamigal Kanchi Kamakodi Peetam Vs.
Government of Tamil Nadu in W.PNo0.23096 of 2013 dated

12.02.2020

f. Sri Ram Samaj Vs. Commissioner HR & CE reported in 2022 (4)

MLJ 449

e. Solaimuthuraja Vs. Commissioner HR & CE reported in 2010 (2)

CTC 289

f. R.Shanmugasundram Vs. Commissioner of HR & CE (1991 2

MLJ 582)

g. W.P.(MD)No0.22398 of 2023 and this Court vide order dated

13.09.2023

23. In the writ petition filed in W.P.(MD)No0.21734 of 2023 this Court has

has held as under:

33/40

“13. The Learned Counsel appearing for the petitioner submitted that the
respondents are appointing Fit person or Executive Officer based on the
judgment dated 07.06.2021 of the Hon’ble Division Bench rendered in
Suo Moto W.P.No.574 of 2015. Consequently, the Commissioner HR&CE
had issued Circular to appoint Fit person or Executive Officer in all the
temples. The relevant portion of the said judgement is extracted

hereunder:
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TRUSTEE

(54) The HR&CE Department shall file a report before this Court within a
period of eight (8) weeks listing out the number of temples without
Trustees, the duration of such vacancy, the particulars of the persons
appointed as “Fit Person” and the steps taken by the Department to

appoint trustees.

(55) If no hereditary trustees stake claim, then steps must be taken to
appoint non-hereditary trustees. The non-hereditary trustees must be from
the religious denomination, to which the temple belongs to, without the

political background.

(56) Stringent rules on the conduct, character, interest and knowledge on
both religious affairs as well as administrative abilities of the trustees,
must be enacted to ensure that the right person is appointed to manage

the religious affairs of the temples.

(57) Keeping in mind that the overall administration shall be with the
HR&CE Department, the authorities shall supervise the affairs of the
religious institutions ensuring that the HR&CE Act is strictly complying
with by the trustees and taking necessary remedial steps for which they

are paid an annual contribution as specified under Section 92.

But the Learned Counsel appearing for the 2nd respondent submitted that
the Commissioner had issued such Circular based on the said Judgment,
but in the present case the Fit person was appointed was appointed on
08.06.2018, which is prior to the judgment or the Circular stated supra.
Be that as it may, it is seen that the respondents are appointing

indiscriminately without any basis. The Hon’ble Division Bench had
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directed to appoint Fit Person or the Executive Officer where ever there is
no Trustees. But the respondents are trying to appoint Fit person and
Executive Officer by somehow the trustees and the same cannot be

entertained.

14. The aforesaid judgments, conclusively in unequivocal terms had laid

down:

(i). That the respondents should subjectively satisfy based on the evidence,
facts and circumstances of the case that it is necessary to appoint Fit

person or Executive Olfficer for the management of temple.

(ii) That the respondents should issue notice to the existing management

before appointing the Fit person or Executive Officer.
(iii) That the respondents shall appoint the Fit person or Executive Officer
for the limited period only and the tenure ought to be indicated in the

appointment order of Fit person or Executive Olfficer.

(iv) That the respondents should hand over the management to the temple

at the earliest.

(v) That the respondents may appoint Fit person or Executive Officer

where ever there are no Trustees

(vi) That the respondents shall not artificially create a situation in order

to usurp the management.

15. In the present case, there is no allegation of misappropriation and

https://lwww.mhc.tn.gov.in/judis

35/40



followed in W.P.(MD) No.13749 of 2014 vide order dated 21.09.2023 and in

W.P.(MD).No.20349 of 2023

mismanagement of temple and there is no subjective satisfaction to this
effect. The respondents have not issued any prior notice for appointing the
Fit person. The respondents have not mentioned any tenure for appointing
the Fit person. Therefore, the appointment of Fit person is illegal and the

impugned order is quashed.

16. The petitioner is at liberty to file appropriate petition / suit to

management the and the same shall be filed within a period of four weeks.

17. With the above observations and directions, this Writ Petition is
allowed. There shall be no order as to costs. Consequently, miscellaneous

petitions are closed.

18. Before parting with the judgment, this Court is bound to record that
the administration of temples are being carried out by the people. If the
same is disturbed then the people would be forced, either to litigate or
remain jobless. In either way the Government or the respondents ought to
face the same. If litigation then the Courts would be flooded with
litigation against the respondents. If to remain jobless then it would be
devil'’s mind, which would be creating ruckus and the Government would
be forced to handle the same. Therefore, the Government and respondents
ought to show some restrain before appointing Fit person or Executive

Officer. They cannot mechanically appoint Fit person or Executive

Officer.”

24. Further the judgment rendered in W.P.(MD)No0.21734 of 2023 is

W.P.(MD) No.15234 of 2023 vide order dated 11.09.2023.
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25. Therefore, from the judgments cited supra it would be evident that the
Executive Officer and Fit Person cannot be beyond the period of five years at
time. In the present case the Executive Officer and Fit Person are in the
management for more than 20 years and hence they cannot be allowed to
continue. Hence the respondents ought to hand over the charge to the Board of
Trustees. Hence the 1* petitioner along with the other trustees is entitled to get
the management. Even though only one trustee is before this Court, this Court 1s
directing the respondents to hand over the charge to the Board of Trustees with
a period of four weeks from the date of receipt of the copy of the order. As far
as the claim of the 2™ respondent is concerned, he is entitled to be considered
after the disposal of the stay application or after disposal of the writ appeal

pending in W.A.(MD)No. 1509 of 2023.

26. This Court fondly hopes that this order would be the beginning to end
the prolonged litigation between the Board of Trustees and respondents and also
among the Board of Trustees. And Kuchnoor Saneswarar becomes “Santha

Saneswarar”.
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27. For the observations and reasons stated supra, the writ petition is

allowed. No costs

NCC : Yes/No
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To

1. The Commissioner,
Hindu Religious and Charitable
Endowments Department,
Chennai.

2.The Joint Commissioner,
Hindu Religious and Charitable
Endowments Department,
Dindigul.

3.The Executive Officer,
Arulmighu Suyambu Saneeswarar
Thirukoil,
Kuchanoor, Theni District.

4.The Fit Person,
Arulmighu Suyambu Saneeswarar
Thirukoil,
Kuchanoor, Theni District.

5.The District Collector,
Theni.

6.The Superintendent of Police,
Theni.
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