Crl.R.C.(MD)No.543 of 2016
BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 21.03.2023
CORAM
THE HON'BLE MR.JUSTICE G.K.ILANTHIRAIYAN

Crl.R.C.(MD)No.543 of 2016

Selvam ... Petitioner
Vs.

State: The Inspector of Police

Sivagangai All Women Police Station,

Sivagangai District.

(Crime no. 7/ 2009) ... Respondent

PRAYER : Criminal Revision filed under Section 397 and 401 of the
Criminal Procedure Code, to call for the records to set aside the order
passed in C.A.No.3 of 2012 dated 27.07.2016 on the file of the learned
Fast Track Mahila Court, Sivagangai in S.C.No.390 of 2009 on the file
of the Asst. Sessions Judge / Chief Judicial Magistrate, Sivagangai.

For Petitioner : Mr.C.Senthil Murugan

For Respondent : Mr.K.Sanjai Gandhi
Government Advocate (Crl. Side)
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ORDER

This Criminal Revision Case has been filed to set aside the order
passed in C.A.No.3 of 2012 dated 27.07.2016 on the file of the learned
Fast Track Mahila Court, Sivagangai, confirming the judgment in
S.C.N0.390 of 2009 on the file of the Asst. Sessions Judge / Chief

Judicial Magistrate, Sivagangai.

2.The case of the prosecution is that on 14.09.2009 at about 02.00
pm., when the victim, who is mentally retard woman, was in her house,
the petitioner entered into her house and raped her. On receipt of the
complaint, the respondent police registered a case in Cr.No.7 of 2009 for
the offence punishable under Sections 294(b), 323, 376 IPC. After
completion of investigation, the respondent filed the final report and the
same has been taken on file in S.C.No0.390 of 2009 by the learned
Assistant Sessions Judge/Chief Judicial Magistrate, Sivagangai. Before
the trial Court, the prosecution had examined P.W.1 to P.W.13 and

marked Ex.P.1 to Ex.P.9. On the side of the accused, D.W.l was
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examined and Ex.D1 to Ex.D3 were marked. On perusal of oral and
documentary evidence, the trial Court found the petitioner guilty for the
offence punishable under Section 376 IPC and sentenced him to undergo
7 years rigorous imprisonment and to pay a fine of Rs.500/- in default to
undergo 6 months simple imprisonment. Aggrieved by the same, the
petitioner preferred an appeal and the same was also dismissed by
confirming the conviction and sentence imposed by the trial Court.

Hence, the present revision.

3.The learned counsel appearing for the petitioner would submit
that there was no eye witness to the alleged occurrence and a false case
has been foisted as against the petitioner due to the previous enmity.
Already P.W.5 lodged complaint as against the petitioner and he
admitted his guilt and paid fine. Even according to the case of the
prosecution, there was no evidence to prove the offence punishable under
Section 376 IPC. The Doctor, who examined the victim, was examined
as P.W.6 and she was categorically deposed that there was no injury on
victim's private part and there is no sign of sperm. Therefore, the

prosecution failed to prove the offence punishable under Section 376
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IPC. The petitioner can be convicted only for the offence punishable
under Section 376 r/w 511 IPC, since there was an attempt to commit
rape on the victim. He would further submit that only due to previous

enmity, the present complaint foisted as against the petitioner.

4. The learned Government Advocate(Crl.side) appearing for the
respondent police would submit that the father and mother of the victim
was examined as P.W.1 and P.W.3 and when the heard the shout of P.W.
2, who is the neighbor and had seen the occurrence, immediately went to
the house, where the occurrence had taken place. When P.W.2 entering
her house, the petitioner laid on the victim and committed rape. She also
stated that there was bite mark on the victim's breasts. It is also
corroborated by the evidence of Doctor, who is examined as P.W.6. The
occurrence had taken place on 14.09.2009 and the victim was subjected
to medical examination on 16.09.2009. Therefore, there was no
indication of availability of any sperm. Hence, both the Courts below
rightly convicted the petitioner for the offence punishable under Section

376 IPC and it does not warrant any interference by this Court.
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5.Heard both sides and perused the materials available in the

record.

6.According to the prosecution, on 14.09.2009 at about 02.00 pm.,
when P.W.2 entered into her house, she had seen that the petitioner was
lying on the victim, who is mentally retard women aged about 32 years.
Immediately after seeing P.W.2, the accused came out from the house
and quarreled with her. It was informed to the parents of the victim, who
are examined as P.W.1 and P.W.3. The petitioner is close relative of the
victim. The father and mother of the victim were examined as P.W.1 and
P.W.3. The son of the P.W.1 was examined as P.W.5. P.W.13 is the
sister-in-law of the victim woman. Already there was previous enmity
between both family members, in which, P.W.5 lodged complaint as
against the petitioner herein. He admitted his guilty and paid fine, which
were marked as Ex.D.1 to Ex.D3 by the petitioner. He also made
statement under Section 313 Cr.P.C. It is necessary to extract the

evidence of P.W.2, which read as follows:

‘Gramisr wwdr  pSHIGL IIP  apsmar  suemitSF  Bsbevis

GLisosr  susoigufid  GFub.  14.09.200910 B%% FHBI%6aT BLPsDLD
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In her cross-examination she also deposed that when she was entered
into the house, the victim girl coming out from the house. In her chief
examination, she has stated that when she was entered into the house, the
petitioner was committed the offence of rape on the victim. In order to

corroborate this allegation, the prosecution examined the Doctor as P.W.

Crl.R.C.(MD)No.543 of 2016

wHub 2 sl BwbHo ersoiGl 3 MGl GHHbdsou  afL Lpsh
L Gall" ® LBBHBD  (1psiT 6912 & FIBCHBITs001L2 (1 156H601. 61601  Bso0IalIT
SeoL_be&h CuTialL L i1. oIl 10%siT af L 1o cheT BpbHaimsd ereongl
af G _Sm66s Bwbsss.  6HT6hF GBUD BUYSSH A IPHICHTsTCL
42192 W5 Bl _BiTeor 2 1 _Gsor  of6or L LoD  subF 2 siTCar
GLiTGsots01. DIBG — GIbUUpD  (PpHHIGVL FLOUD BB b5B60NIT.
WPhHBIGVL FIP BCP URESLLE CU B ESTT. AU IEG  LITSUITEDL
BLPGOI B 5B GFsba(IpLD PpHHIGeVL" FiLBujd GhILe uNTSH
UGRSSHIEHL  onH  Bphsgl.  6Tsisol vl GID  GFeDaULD

ol (LpBSIRPL” L _ITIT. pdhIIGeVL" FiL oI gla)LD G uriosd
UBSHIBSL_BHTT.  6ls0ibdh &b olmTSalL L gI.  _I5Ms0r  @psmar
UATTFS Dsbsvir s LPsiTsmsmsman 61601601 GFiIsugl oT6uImI
Lo aubgGIalL" C_sir.”

6, who deposed as follows:-
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“un"(&f@ wslbh 2 L UBSS Gyl s swh% BeirGsontip
Gusor  UBSEHIN L GEBTT  Glsowor  Dsuemdy  USBEHI o L°H BT
wHub 2 swlbdy  eMeILfsonTFS  GbITsodiL_&iTH 616016001 LD
GFT5OT601ITIT. _pisor - LifCan s’ %% Guirgl  Birsol  LITTSSCLITSI
GL LTS IFEHG  S0Burs  FEEESD BT HenmeUTS
LiTiTsmaIbdb GB6oTLIL” L ITIT. 2160  ausmo  Blpbsib

BITso0r[ILIL" L_ITIT. sl uiPCInHSL  umitds  Curgh 2
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LoMTUSBISATYID  UDBITT6D  BleBSOUL L BTUBIBT  GH6OILIL" L 60T
_B1Psd 616010 LI & sl gy’ BITUIEBIBET BITso0IlILIL" I_60T.
Capswar ®imibly ) sisunmr St BSOS L STWBISAT 10s9F%  LHSATTSD
Blo BBOCUDDEHI  6T60IM  BTsoor 1L L /. UES  Glissiiemsoor B GLD
uBsBwubgG  FCITHES Curg suufibm  UGSow  FCITHES
Cug  1FgdFFsmsor  speoimid G sDsm6D. GlLIsoo1sgUmIT15DL1
uPCFT B HCUTH  Guswsr 2 _miliy  Buwsbursor _Bewevulsd  Bp5db Il
wsooisoolGasmy  Dsbevmiosd Byl Guswsr  2_mul1soL
PCrn S bsufsb 2  algsbssit  BlwPpUSI 2l Bews0  Bb5ESH I

wBm  Guswir @ _miliysar L1 gel)  FASHITsor B smevulsh  Djamsyb

FASMTso0r 5 6mevulsh Bp 55 5l. SDLIl160L1UPsD By b5
( GaugFCsorsh ) et ST BEBBIILIL" 1 Fl. aflb g1 6T glaLD
BITso0rlILIL_ e 6D6m6D. LIgZ6eR6D  6T1PHS’ WD  GFsDBAT  BiTsoorlILIL L

o 1 afsh whm uGSsafsh s1bs STUESCATT HapbCIT Bsbsmsv .

7. Therefore, there was no injury on the victim's private part and
there was no evidence for availability of any sperm. However, there was
bite mark on her breasts. Now, reading of evidence of P.W.2 and P.W.6
cumulatively clear that there was an attempt by the petitioner to commit
rape on the victim. When P.W.2, entered into the house, immediately the
accused got up and ran away from the house. At this juncture, P.W.1 and
P.W.3 also seen him. That apart, already there was previous enmity
between both family members. Further, medical evidence did not

support the charge for the offence under Section 376 IPC. However,
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there was an attempt and as such, the petitioner can be convicted for the

offence punishable under Section 376 r/w 511 IPC.

Crl.R.C.(MD)No.543 of 2016

extract Section 511 IPC, which read as follows:-

of Madhya Pradesh Vs. Mahendra alias Golu (Criminal Appeal No.
1827 of 2011), that “in every crime, there is first, mens rea (intention to

commit), secondly, preparation to commit it and thirdly, attempt to
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511. Punishment for attempting to commit offences
punishable with imprisonment for life or other
imprisonment —

Whoever attempts to commit an offence punishable by
this Code with imprisonment for life or imprisonment, or to
cause such an offence to be committed, and in such attempt
does any act towards the commission of the offence, shall,
where no express provision is made by this Code for the
punishment of such attempt, be punished with imprisonment
of any description provided for the offence, for a term which
may extend to one-half of the imprisonment for life or, as the
case may be, one-half of the longest term of imprisonment
provided for that offence, or with such fine as is provided for
the offence, or with both.

8.The Honourable Supreme Court of India held in a case of State

It 1s relevant to
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commit it. If the third stage, that is, 'attempt' is successful, then the crime
is complete. If the attempt fails, the crime is not complete, but the law
still punishes the person for attempting the said act. 'Attempt’ is
punishable because even an unsuccessful commission of offence is
preceded by mens rea, moral guilt, and its depraving impact on societal
values is no less than the actual commission”. Further, the Honourable
Supreme Court of India held that “sexual intercourse with a woman
below 16 years, with or without her consent, amounted to 'rape' and
mere penetration was sufficient to prove the such offence. The
expression 'penetration’ denotes the ingress of the male organ into the
female parts, however slight it may be. Penetration is the sine qua non
for an offence of rape. In order to constitute penetration, there must be
evidence clear and cogent to prove that some part of the virile member
of the accused was within the labia of the pudendum of the woman, no

matter how little”.

9.In the case on hand, the prosecution failed to prove the
penetration. However, the prosecution proved that the petitioner had

attempted to commit rape on the victim. Before amendment of offence
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punishable under Section 375 IPC, the conviction cannot be sustained for
the offence punishable under Section 376 IPC and punishable for the
offence under Section 375 IPC for attempt to commit rape. Therefore,
both the Courts below erred in holding that the petitioner had committed
rape on the victim and sentenced him to undergo 7 years rigorous
imprisonment and it is liable to be modified for the offence punishable

under Section 376 r/w 511 IPC.

10.In the result, this criminal revision case is partly-allowed and
the conviction and sentence imposed by both the Courts below for the
offence punishable under Section 376 IPC is set aside. The petitioner is
convicted for the offence punishable under Section 376 r/w 511 IPC.
The petitioner is sentenced to undergo three years rigorous imprisonment
for the offence punishable under Section 376 r/w 511 IPC. The

respondent is directed to secure the petitioner for the remaining period of

sentence.
21.03.2023
NCC : Yes/ No
Index : Yes/ No
Internet : Yes/ No
gns
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To

1.The Fast Track Mahila Court,
Sivagangai.

2.The Asst. Sessions Judge / Chief Judicial Magistrate,
Sivagangai.

3.The Inspector of Police,
Sivagangai All Women Police Station,
Sivagangai District.

4.The Additional Public Prosecutor,
Madurai Bench of Madras High Court,
Madurai.
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G.K.ILANTHIRAIYAN.J.

gns
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