W.P.(MD).No.15173 of 2018

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 27.04.2023
CORAM
THE HONOURABLE MRS.JUSTICE S.SRIMATHY

W.P.(MD).No.15173 of 2018
and
W.M.P.(MD).Nos.13711 of 2018 1656 of 2019

T.Mohankumar ... Petitioner
Vs.

1.The Inspector General of Police,
Armed Police,
Trichy.
(i/c) Deputy Inspector General of Police,
Armed Police, Trichy.

2. The Commandant,
TSP VI Battalion,
Madurai. ... Respondents

Prayer : Writ Petition filed under Article 226 of the Constitution of
India, praying this Court to issue a Writ of Certiorarified Mandamus, to
call for the records pertaining to the impugned order passed by the first
respondent in his proceedings in C.No.A2/7131/2016 dated 12.06.2018
to quash the same as illegal and consequently direct the first respondent

to pass an order to restore the petitioner's seniority promotion.
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For Petitioner : Mr.R.Venkatesan,
For M/s.Right Law Associates.

For Respondents : Mr.M.Lingadurai,
Special Government Pleader.

ORDER

This Writ Petition is filed to quash the order dated 12.06.2018 and
consequently direct the first respondent to pass an order to restore the

petitioner's seniority promotion.

2. The petitioner has rendered service as Sub Inspector of Police in
TSP 6™ Battalion, Madurai. He was selected as Police Constable and
completed his training and promoted as Head Constable i.e. Naik with
effect from 01.11.1994, a recipient of Chief Minister award for his
meritorious service in the year 2005 and due to that, he was subsequently
promoted as Sub Inspector of Police with effect from 31.01.2005. The
petitioner had taken in-charge of the polish stores, Gas Godown, STD
booth and Aavin milk of the 6™ Battalion by the proceedings of the
commandant to supply of provisional items, gas cylinders and milk to the

residence of Police quarters.
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3. The contention of the petitioner is that he had maintained the
account of private funds of the aforesaid stores as per the instruction and
supervision of the second respondent, thereafter handed over all the
accounts to the commandant alone. The accounts of each stores were
audited by the team members of the auditing committee every month
which consist of a Deputy Commandant or Assistant Commandant,
Inspector of Police, Sub Inspector of Police, in the presence of funds and
stores in-charge. The petitioner requested the second respondent to
relive from the duty as in-charge of the said stores, since he was eligible
for the post of Inspector of Police, but he was compelled to continue as
store in-charge. Inspite of several request, the respondents did not
consider the petitioner’s request. The further contention of the petitioner
was not able to bare the unaccounted expenses which were accrued by
the act of the 6™ Battalion Commandant. In such circumstances, the
petitioner had started taking leave on several occasions and went on
medical leave from 14.08.2009. When the petitioner was on leave the
respondents had issued suspension order dated 15.12.2009 and the

Village Administrative Officer of Paloor Revenue Village of Vilavancode
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Taluk in Kanyakumari District pasted the order of suspension on the door
of the petitioner's house at Pootetti in Paloor Revenue Village.
Thereafter, a charge memo dated 09.09.2010 was issued vide proceedings
in Tha.Pa.N0.24/2010 under Rule 3(b) of Tamil Nadu Police Subordinate
Service (Discipline and Appeal) Rules, 1955, for grave charges of
misappropriation of private funds of the gas godown of the 6™ Battalion
of Tamil Nadu Special Police. The petitioner submitted an application
under RTI Act, requesting for certain documents from the Department,
but had not received documents that is relevant to prove his innocence.
The Department has sent replies for the said application stating that the
departmental proceedings were dropped, since the criminal proceedings
were Initiated against the petitioner and also intimated that the relevant
documents would be produced at the time of enquiry. But no documents
were shown to the petitioner at the time of enquiry to defend the case. In
the meanwhile, FIR was registered in Crime No.7 of 2011 on the file of
City Crime Branch Madurai for offences under Sections 465, 471,
477(A), 406 IPC. Thereafter, C.C.No.101 of 2013 on file of the Judicial
Magistrate Court IV, Madurai was taken on trial and the petitioner was

acquitted vide judgment dated 22.03.2018 stating that the prosecution
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side failed to prove the charges leveled against the petitioner by not
producing the concerned documents to prove the petitioner involved in
the offence of misappropriation. In the meanwhile, the petitioner rejoined
the duty as a Sub Inspector of Police and was continuing the service.
Therefore, the respondents have passed the impugned order dated
12.06.2018, whereby, the petitioner was imposed with the punishment of

stoppage of increment for two years without cumulative effect.

4. The further contention of the petitioner is that even though the
charges were framed under 3(b) of the Tamil Nadu Police Subordinate
Service (Discipline and Appeal) Rules, 1955 for the delinquencies in
count 1 to 14, the charge of misappropriation was not proved, hence the
punishment is unnecessary. Moreover, in the “slip order” the first count is
that the petitioner was officer in-charge for the period from April 2009 to
June 2009 has failed to get tender and quotation from the companies
which supplied goods to the polish stores and had voluntarily received
the goods supplied from the company without considering the
recommendations of the purchase committee which was formed by the

proceedings of the second respondent. But the contention of the
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petitioner is that as per the proceedings dated 17.04.2009, the purchase
committee should submit recommendations to the second respondent and
in turn the petitioner an officer in-charge is directed to receive the copy
approval from the purchase committee and purchase and the petitioner
has not violated the said direction. The other 13 counts of charges
leveled against the petitioner was already concluded in the criminal
proceedings and hence the same ought to taken as not proved. Moreover,
the respondents have not furnished the relevant documents and therefore,
there is a clear violation of principles of natural justice. Hence, the
petitioner prayed to quash the impugned order and allow the writ

petition.

5. At the time of admission, this Court has granted interim order.
The respondents have filed a counter along with the Vacate Stay Petition.
In the counter, the respondents have stated that the discrepancies were
noticed in the Polish Stores, Aavin Milk Booth and STD Booth Private
Funds Accounts also. During handling over the Polish Store accounts to
the new in-charge officer, the petitioner has not handed over the

Government properties and not handed over the stock with shortages of
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stock worth Rs.2,44,167.60/- and shortage in cash balance of Rs.
21,479/-. Further Rs.1,78,810.20/- was shown as due from the Groups
and Companies of TSP VI Battalion and break up details were also not
furnished by the petitioner. Subsequently, letters have been received
from certain suppliers that the amount to be settled from the Polish Store
of TSP VI Battalion and details and records for those dues were also not
furnished by the petitioner. Hence, the disciplinary proceedings were
initiated. Thereafter, the petitioner was suspended and charge memo was
issued counting 14 charges. The first count has been added as the
purchases were made by the petitioner without getting the
recommendation of the Purchase Committee and failed to obtain
competitive quotations. The third count has been added as the petitioner
has not handed over the records, registers and Accounts Books for the
period from 29.11.2006 to 31.07.2008 to the new in-charge officer on his
relief. The other 12 counts have been added for various shortages in the
Private Fund Accounts which were misappropriated by the petitioner and
the same were yet to be recovered from him. The petitioner has submitted
his preliminary explanation on 20.09.2010. Thereafter, an enquiry

officer was appointed to conduct oral enquiry. The enquiry officer has
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directed the petitioner to attend the enquiry and informed to peruse the
prosecution documents on any working days before commencement of
Oral enquiry. The petitioner has submitted his petition dated 26.10.2010
that certain Police personnel have to be included as witnesses for the
enquiry. He has stated that he was not interested to peruse the
prosecution documents. Further, he has not attended the oral enquiry
also. The enquiry was conducted on several days. But the petitioner has
not willfully appeared before the enquiry officer. Hence, ex-parte
enquiry has been conducted. Thereafter, the prosecution witnesses were
recorded and the said recording was served on the petitioner. The
petitioner in his petition dated 09.12.2010 has alleged the then
Commandant and stated that the action of the enquiry was one sided. The
enquiry officer has drawn an exparte proved minute on 15.12.2010 and
then criminal complaint was lodged. In the criminal proceedings, the
petitioner was acquitted but the same cannot be taken into consideration
for proceeding with the disciplinary proceedings. The petitioner has
willfully avoided the enquiry proceedings. There were two charges
framed against the petitioner viz., P.R.No.3 of 2010 and P.R.No.24 of

2010. The P.R.No.3 of 2010 was initiated for misappropriation of Gas
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Godown Private Fund Accounts, P.R.No.4 of 2010 was initiated for
misappropriation of Polish Stores, Aavin Milk Booth and STD Booth
funds. Both the charges were served on the petitioner. Even though the
petitioner has submitted wrong information in the affidavit that P.R.No.
24 of 2010 was issued for misappropriation of funds. In the criminal
case, the petitioner was acquitted on the ground of benefit of doubt and
the same was not honorary acquittal. As per records, Rs.3,74,514.65/- is
yet to be recovered from the petitioner and it has to be settled in the
Private Fund Accounts as well as the suppliers. After enquiry, based on
the records, the petitioner was imposed with the punishment of
postponement of increment for two years without cumulative effect by
the first respondent on 12.06.2018 and directed to recover the amount
misappropriated by the delinquent. Therefore, the respondents prayed to

dismiss this Writ Petition.

6. Heard Mr.R.Venkatesan, for M/s.Right Law Associates, learned
counsel for the petitioner and Mr.M.Lingadurai, learned Special

Government Pleader, for the respondents and perused the records.
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7. 1t 1s an admitted fact that the enquiry is ex-parte. The petitioner
has submitted written explanation on 23.02.2010, 06.05.2010 and
17.05.2010, but the enquiry officer has recorded that the petitioner has
not submitted any explanation at all. When the petitioner had submitted
explanation, it is patently incorrect to record the petitioner has not
submitted explanation. The petitioner has specifically alleged that he was
forced to bear the unaccounted expenses which were accrued by the act
of the 6" Battalion Commandant. He was suffocating for unaccounted
expenses by the said accountant, for which he has requested to transfer
from the said post, but the respondents had forcefully granted in-charge
post. Hence, in order to avoid such embarrassment, the petitioner went
on leave. When the respondents had initiated proceedings, the petitioner
was under the impression that there will not be fairness in conducting the
enquiry. In the criminal proceedings, the Magistrate has recorded that the
respondents relied on the audit report, wherein it was recorded that the
petitioner has misappropriated the funds, the Magistrate has also
recorded that the said audit report was not submitted before the
Magistrate Court. In fact, the petitioner has filed a petition to direct the

respondents to produce the said report before the Magistrate Court. The
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Magistrate has allowed such petition. Inspite of allowing such petition,
the respondents failed to produce the said audit report. Therefore,
adverse reference was taken by the Magistrate and has held that the
petitioner has not misappropriated Rs.2,24,173/-. This is evident from

the relevant portion of the order, which is extracted hereunder:

28) DeanpsHet salbos o pinfoiymrs Bmbs g7,
8, 11 BHCuTTHT  SHeoolHewd BLGSIUL B 2 6iT6Tend
RUYBCHTaoIhR K6 liuemL_ufesb o1& smsUTL 60  GFHHTIT
6T 60T Gaifw B EHBHTH 0 BCHTTEHID _5%smevuieb
N 585000 BB BOBWUTOIH S HBTAT auedy DB &'106i1m 54560
SITbHed QiU TeS  xs &Syl aupkdsdr W6H 1HEGES
Budbos oy UGS SIS DI

29) Dianpssed oM Hyinfed U  LDaBBET _BBHaN6D
fuyo 2 Memp F LG &1p Cobuy  Solbod N bons
@SB GHTLTYsTan  AHsTPsal 10 Calsiu’ L CuTsspid
Dewal  61H5E  suphisiL afsbenen. B0l HeDB 6960160
GUSHID Jlman  BHEH0IMEHSD  HThBd  GaFiuCusd(BID
oTelIMID  69h  Los))IsTeoIg eI &fumed  HTHBHed  Gabuiu’ 6
AFHed @HEHostimd o _Saya 1Pointss Cunssd Gobul
Sl BnB U SmsUTrg BB S 00mEHSD Sy suphigLD
JBIT6T  auedy  &mHded  GFhwiuL_afsbemsv. Gobule  aafH&
ugled ANalEg isiier &.8.671.610 Dewl  Hateurll  DisYIeu 60T 6T
Gobuly  DyeuanBIBAT DN BHEBD  Debsmed 660N Fn_MID
Blemevufed DT SIILITed  GITeLeOIILIBLD @h.2,24,173
2 1P mBUTL b GFNSTT 6601 (PLRaybd ay Swevr sl

8. The learned counsel appearing for the petitioner relied on
findings of the Magistrate, where it has been specifically recorded that
the Commandant has paid Rs.1,28,000/- towards the Police stores and

Rs.10,000/- towards Aavin parlour. The relevant portion is extracted
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hereunder:

40) DsapsHd Copuy  Holbos NADHDS  DDeOT S
BHe001bhH 155 BhSHEHHE DT S _Siiumed
lumL_SsiuL_afsbene. = ol liumL_5% = T
Syt gpuphd  Gsima)d  Debemev.  Dsiaupbaeir  1]evedr
P FITIy 66001 DB BT BETIT60T O.Fm.12,13 LoDMID 14
Dy HCUTTHT _Hmedl LD Cobuly  Dyausorhisenar  ChL’ (B
&5.8.51.6 1D S E 0 B9 &bl B6iT Dismiiniu Cur g
DAsiNTaluHIBT _SHhiIBahbdE STIIUL afsbensd oI6iILING; b6
&M5& afaryamooufsd 165 GCHafurs I BOBTdHBeTaTTIT.
Gobig <D, G 6001 3l B 61T 6J 601 sm&ILDOUL a6bem6
slefiugis Dhs  afgnyamon  AHsTRBMTD  elhdbals
aParbspd srad Sebemev. GHMID BL_HHHTH GFmedsOILL B
DiaDmm  CauallIuGHHID Dpauonbishsdl Shisapbd SIiUL_T5
Blemevufsb  Dlsubsmm  oslIUDDINSDEG afFmyemso  DHsmifuPsrn
slallald  BL aulg BendBUD oI Bhdalsbened D JDBSHBHBHHI
sben. Dl 10GHS IHCHEBHMB FDUGHBHIEDH. @&PILTS
GamebeCausadiGomuiedr  Dhe  erSPuPedr  Gosd  FHmPums
FREUGIYEIN  6T6ID a6  DBwmbaH  aubglsier  Semevufeyid
sIHPUPL_ D Deanphdayisiter 1PrFFamensapbd P01 .57.6
_&melTd  (pedl subgHl @h.1,28,0006m% 6GObHE DS TLUTID
@.10,0005m% Dpalsil UTBSEID CIMBE  aubglsien
Bemeoufspid  yevedt  afFmyemsconued  Bedifsiten  GobuLe
Goniur®  sreiug  10&HS  IHCHBHMB S DUBSHIUBTSH
S wIDE DG

9. It 1s pertinent to record at the cost of repetition that the
petitioner levelled allegation against the Commandant wherein the
petitioner alleged “that the petitioner was forced to bear the unaccounted
expenses which were accrued by the act of the 6" Battalion
Commandant”. By the act of repayment by the said Commandant the

petitioner’s contention ought to be accepted. The petitioner has stated in
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the affidavit that there are unaccounted transactions by the Commandant.
In the Criminal Court, there is a finding rendered by the Magistrate that
the Commandant has paid Rs.1,28,000/- and Rs.10,000/- and the amount
of misappropriation would almost tally. If the respondents had conducted
the enquiry by considering this contention of the petitioner, then it would

be evident that there is no misappropriation by the petitioner.

10. Therefore, this Court is of the considered opinion that the
petitioner was suffocating because of the unaccounted expenses.
Moreover, the allegations of misappropriation against the petitioner, but
the punishment of stoppage of increment for two years without
cumulative effect, which would indicate that the respondents had

intention to spoil the petitioner’s promotional prospects.

11. Therefore, this Court is of the considered opinion that the
impugned order is liable to be quashed and hence, the impugned order is
quashed. The respondents shall pay the consequential benefits to the
petitioner. The respondents shall consider the petitioner’s name for

granting notional promotion also. The learned counsel appearing for the
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petitioner submitted that the petitioner is on the verge of retirement,
hence the respondents shall grant the terminal benefits and other benefits
without any delay The entire exercise shall be completed within a period

of four (4) weeks from the date of receipt of a copy of this order.

12. For the reasons stated above, this Writ Petition is allowed.
There shall be no order as to costs. Consequently, connected

miscellaneous petitions are closed.

27.04.2023
NCC : Yes/No
Index : Yes / No
Internet : Yes/ No
Nsr
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To

1.The District Collector,
Tirunelveli District,
Tirunelveli.

2.The Block Development Officer,
Block Development Office,
Vasudevanallur,
Sivagiri Taluk,
Tirunelveli District.
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S.SRIMATHY, J.

Nsr

W.P.(MD).No.15173 of 2018

27.04.2023




