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ORDER

This Criminal appeal in Crl. A. (MD) No.236 of 2018 has been
preferred by the appellants as against the Judgment and conviction passed in
S.C. No.54 of 2014 by the learned Sessions Judge, Fast Track Mahila Court,
Ramanathapuram dated 25.04.2018, wherein the Trial Court has convicted
the 1* accused for the offences under Sections 417 and 376 and convicted

the 2™ accused under Section 506(2) of IPC.

2. The case of the prosecution in brief is as under:

2.1. For the sake of convenience, the parties are mentioned as per the
rank in Trial Court.

2.2. The 1% accused is the son of the 2™ accused. The 1* accused,
while he was studying engineering, fell in love with the victim/PW1. In the
meantime, the family of the victim was taking steps to the marriage of the
victim. While so, on 28.11.2011, the 1* accused induced the victim by
saying that he would marry her. Believing the words of the 1% accused, on
28.11.2011, at night time, the accused, without the consent of the victim
girl, had intercourse with her. After some time, the said occurrence was

informed to the mother of victim. While so, on 09.12.2011, when the
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parents along with victim, asked the 1* accused to marry the victim girl, 1%
accused refused to marry the victim girl and the 2" accused caused criminal
intimidation with iron rod. Thereafter, the victim/PW1 had given complaint
/ Ex.P.1 to the concerned police station. PW9, who was the Head Constable
of the said police station, had registered the FIR (Ex.P.6) in Keelakkarai All
Women P.S. Cr. No.10 of 2011. Thereafter, the case was investigated by
PWI11 and she examined the witnesses and collected the documents and
thereafter filed final report as against the accused under Sections 417, 376

and 506(2) of IPC.

2.3. Thereafter, the documents relied on by the prosecution were
furnished to the accused U/s.207 of Cr.P.C. and then the learned Judicial
Magistrate No.I, Ramanathapuram had committed the case to the Principal
District and Sessions Judge, Ramanathapuram and in turn, the learned
Principal District and Sessions Judge, Ramanathapuram made over the case
to the Sessions Judge, Fast Track Mahila Court, Ramanathapuram in
Sessions Case No.54 of 2014. Thereafter, the trial Court, after hearing both
sides, has framed charges u/Ss.417 and 376 of IPC as against the 1* accused

and under Section 506(2) of IPC as against the 2™ accused. The charges
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framed against the accused / appellant, were read over and explained to
them and they denied the charges. Thereby, the prosecution examined the
witnesses PW1 to PW11 and marked Ex.P.1 to Ex.P.7. No material objects
were adduced on the side of prosecution. No oral or documentary evidence
were submitted on the side of defence. After completion of prosecution side
evidences, the accused were examined U/s.313(1)(b) of Cr.P.C. with regard
to the incriminating evidence adduced against them and the same was also

denied by the accused as false.

2.4. After hearing both sides and considering oral and documentary
evidence adduced on either side, the Trial Court found the 1* accused guilty
of offences punishable under Sections 417 and 376 of IPC and found the 2™
accused guilty of offence under Section 506(2) of IPC and convicted the
accused 1 & 2 and

2.4.(1). Sentenced the 1* accused

(a) to undergo one (1) year simple imprisonment and fine amount of
Rs.1000/-. In default, 1 month of simple imprisonment for the offence under
Section 417 of IPC;

(b) to undergo ten (10) years Rigorous imprisonment and fine amount
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of Rs.45,000/-. In default, 1 year of Rigorous imprisonment for the offence
under Section 376 of IPC and

2.4 (ii). and sentenced the 2™ accused

to undergo simple imprisonment for 6 months and fine amount of Rs.
1,000/-. In default, 1 week of simple imprisonment for the offence under
Section 506(2) of IPC. It was also directed by the Trial Court that the
sentences imposed on the accused shall run concurrently and the
imprisonment period already underwent by the accused shall be set off
under Section 428 of Cr.P.C.

2.4.(i11) It was also directed that, out of total fine amount of Rs.
47,000/-, a sum of Rs.46,000/- was directed to be paid to the victim girl as
compensation and the balance amount of Rs.1,000/- was ordered to be

confiscated to the Government.

3. Aggrieved upon the above said Judgment and conviction, the
present appeal has been filed by the accused / appellants on the following
grounds:-

3(i) The Judgment of the Trial Court is contrary to law, weight

of evidence and therefore vitiated.
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3(i1)) The sentence of 6 months of simple imprisonment
imposed on the 2™ accused by the Trial Court is unwarranted
and injustice.  The Trial Court failed to consider the
contradictions in the evidences of PW1 and PW2 with regard to

the criminal intimidation.

3(iii) The Trial Court failed to consider that in the Ex.P.1
complaint, it has been stated by showing the iron rod, the PW1
and PW2 were threatened by the appellant, but the said
witnesses never stated anything in their evidences, with regard
to the weapon for committing criminal intimidation.

3(iv) The Trial Court failed to consider that as per Ex.P.1
complaint, the date of occurrence was 19.11.2011 but the
complaint was given only on 22.11.2011 and the delay was not
explained. = Hence, with pre-plan and pre-motive, false
complaint has been given.

3(v) The 1* accused was found guilty of offence under Section

417 of IPC. At the time of occurrence, PW1 only called the 1*
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accused who was studying in Chennai and he did not come to
Narippaiyur with his own willing and the same was also
admitted by PW1. If any promise was given by the 1* accused,
there would be any evidence produced before the Trial Court.
But none of material evidence or oral evidence is produced by
the prosecution. The Trial Court failed to consider the above
said aspects and erroneously convicted the appellant and the

same is unwarranted and unaccepted.

3(vi) At the time of occurrence, the victim PW1 was not a
minor and she never stated that the 1* accused cheated her
giving false promise to marry her and hence Section 417 of IPC

would not attract as against the 1% accused.

3(vil) The time of occurrence on 28.11.2011 was not
mentioned in Ex.P.1 complaint, Ex.P.6 FIR and Ex.P.2 final
report. PWI has stated that the occurrence was happened at
day time at 1 o' clock. This evidence is only for the purpose to

falsely implicate the accused and she might to have stated that
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the occurrence had happened at night time, but definitely PW2
would be present in her house. In the cross examination of
PWI1, she has stated that sometimes, when the 1% appellant
came to her house, PW2 was present but then she has stated
that at the time of occurrence, when the 1* appellant came to
her house, PW2 was not present and therefore there are so
much contradictions in the evidence of PW1 and hence the
version of PW1 is not believable. The Trial Court ought to

have considered the above aspects.

3(viii) The Trial Court failed to consider that PW1 informed
PW2 about the occurrence after two days, whereas, in contra,
in the evidence of PW2, she has stated that PW1 informed
about the occurrence only after ten days. Hence the evidence
of PW1 and PW2 are unbelievable and unacceptable.

3(ix) The 1% accused was convicted for the offence under
Section 376 of IPC and sentenced to undergo 10 years of
rigorous imprisonment. The evidence of PW1 never stated

anywhere that the 1% accused had intercourse with PWI
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without her consent. She has stated that she had love affair
with the 1% accused. Hence the Trial Court failed to
appreciated the intention of PWI1 that she has given false

complaint only to threaten the 1* accused to marry her.

3(x) The Trial Court failed to consider that PW1 was sent for
medical examination only after 6 days of registration of the

casc.

3(xi) The Trial Court ought to have considered that the
evidence of PW5/Doctor who never stated that there is no

symptom of intercourse in the body of PW1.

3(xi1) The Trial Court ought to have considered that the
evidence of PW6, there is no symptom found in Serology
Report, there would intercourse between PW1 and the 1%

accused and it was clearly disclosed in Ex.P.3 and Ex.P.4.

3(xii1) The Trial Court ought to have considered that PW1 and
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PW2 have stated in their cross examination that earlier they
had given a complaint and orally requested the Police for the
unit of PW1 with the 1* appellant, but the earlier complaint
was suppressed by the prosecution. Hence Ex.P.1 is highly

doubtful.

4. Heard Mr. V. Kathirvelu, learned Senior Counsel for Mr. SM.A.
Jinnah, appearing for the appellants and Mr. R. M. Anbunithi, the learned

Additional Public Prosecutor, appearing for the respondent.

5. The learned counsel appearing for the appellants would contend
that the 1% accused has been charged for the offences under Sections 417
and 376 of IPC and the 2™ accused has been charged for the offence under
Section 506(2) of IPC. In order to prove the charges levelled against the
accused, the prosecution has examined PW1 to PW11, marked Ex.P.1 to
Ex.P.7. On the side of defence, no oral evidence adduced and no documents

were marked.

5.1. PWI1 is the defacto complainant and her evidence is not cogent.
She herself called the accused, who was studying Engineering in Chennai
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and the defacto complainant wanted to marry the 1* accused and the same
was refused by him and thereby, this false complaint has been lodged by the
defacto complainant. There is no specific place and time mentioned in the
charge and there is no evidence that where and at what time the occurrence
took place and even according to Ex.P.1 that the name of the village is only
mentioned and no specific place and time is mentioned. Further as per the
prosecution case, the accused had intercourse with the victim so many times

but the medical evidence is silent in this aspect.

5.2. Even according to the complaint, the prayer is to solemnize
marriage between the victim and the 1% accused. Further, PW1 in her
evidence stated that on 28.11.2011 at about 12.00 p.m., the accused came to
the village, but the same has not been mentioned in the complaint. Further
the victim has not stated about the occurrence immediately after the
occurrence and after two days, she told about the same to her mother. There
i1s no any evidence to attract the ingredients of the offence under Section
417 of IPC and the complaint has not been marked through PW1. As per
Ex.P.2., no evidence for recent sexual assault and the Doctor PW5 also

stated that there is no evidence for the recent sexual assault. Further PW2
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admitted that the complaint was given before the Jamad. PW3 has not
stated anything about the rape by the accused. Further the investigation
officer, during his investigation, failed to prepare Mahazar and Rough
Sketch. These are all the major discrepancies and thereby, the prosecution
case is highly doubtful and the prosecution failed to prove the charges
levelled against the accused. There is no ingredient to constitute the offence
under Section 506(2) of IPC and there is no evidence that the 2™ accused
caused criminal intimidation and the same had created fear over the minds
of the witnesses. The Trial Court has failed to consider the above said
aspects and erroneously convicted the accused and thereby, the judgment
and conviction passed by the Trial Court are liable to be set aside by

allowing this appeal.

6. On the other hand, the learned Additional Public Prosecutor would
contend that the accused and the victim, both had fell in love with each
other and due to the love affairs, they had intercourse and thereafter the 1*
accused refused to marry the victim girl and thereby she gave a complaint

and based on the complaint, the respondent had registered the FIR against
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the accused. Further, when the victim along with her mother, went to the
house of the accused to request them to marry the victim, the 2™ accused
caused criminal intimidation. Thereby, the 1* accused has been charged for
the offences under Sections 417 and 376 of IPC and the 2™ accused has
been charged for the offence under Section 506(2) of IPC.

6.1 Before the Trial Court, the prosecution has examined PW1 to
PWI11 and marked Ex.P.1 to Ex.P.7. PW1 is the victim. PW2 is the mother
of the victim. The prosecution witnesses have categorically deposed about
the commission of offences by the accused. The Doctor was examined as
PWS5 and she has also supported the prosecution case and thereby, the
prosecution has proved the case against the accused. The Trial Court, after
taking into consideration all the aspects, correctly convicted the accused.
Therefore, the present appeal is liable to be dismissed.

7. Heard both sides and perused the entire materials available on

record, the Judgment passed by the Trial Court and the grounds of appeal.

8. Upon hearing both sides and perusing the entire available records,

now the point for determination in this appeal is:
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8(1) whether the prosecution has proved the charges levelled against
the 1* accused for the offences punishable u/S.417 and 376 of IPC and
charge against the 2™ accused for the offence punishable u/S.506(2) of IPC

beyond all reasonable doubts.

8(i1) whether the judgment and conviction passed by the Trial Court
by convicting the 1* accused for the offences under Sections 417 and 376 of

IPC and the 2™ accused for the offence under Section 506(2) of IPC, is

sustainable in law and on facts.

9. Points:- The case of the prosecution is that the victim and the 1*
accused fell in love with each other. In the meantime, the parents of the
victim arranged for marriage to the victim and the same was informed to the
1*" accused by the victim girl. Thereby, the 1* accused, on 28.11.2011 came
to the village of the victim and induced the victim and promised to marry
her and then had intercourse with her and thereafter refused to marry her.
Hence the victim along with her mother went to the house of the accused
and asked the 1* accused to marry her. At that time, the 1* accused refused

to marry her and the 2™ accused caused criminal intimidation by showing an
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iron rod and saying that “@meimn g Cusmsl CUAS G Gafl @is oI G ussL
apste Garamy umssseiBearn .  Hence the 1% accused was charged for the
offences under Sections 417 and 376 of IPC and the 2™ accused was

charged for the offence under Section 506(2) of IPC.

10. In order to prove the prosecution case, they have examined PW1
to PW11 and Ex.P.1-Ex.P.7 were marked. On the side of accused, there is

no oral or documentary evidence.

11. In this case, PW1 is the victim and she has deposed before the
Trial Court that “she knew the accused. About 5 years ago, she fell in love
with the I* accused, who was her neighbour and the same was known to her
parents. Immediately, her family members had taken steps for her marriage
with some other person. Immediately she informed the same to the I
accused and at that time, the I'" accused was not in the village and he was
outside. Thereafter, the I’ accused came to the village and she told about
the marriage arrangements. At that time, the 1" accused induced her by
saying that if they were together, then their parents could not do marriage

for her with some other person and for that, she refused. But thereafter, on
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28.11.2011 at about 12.00 to 1.00 p.m., the accused came to her house and
raped her by compulsion. After two days, she told her mother and then they
went to the house of the accused and requested to marry her. The accused
refused to marry her and the 2" accused caused criminal intimidation by
showing an iron rod. The next day, they went to Keelakkarai All Women
Police Station to give complaint against the accused. The police had also
brought the accused to the police station and there also, they abused the
PW1 with obscene words. Then the Police had registered the FIR and then
PWI1 was subjected to medical examination”. Therefore from the evidence
of PW1, it is revealed that she fell in love with the 1% accused and after
knowing the same, her parents arranged for her marriage with some other
person and the same was informed to the 1* accused and at that time, the 1*
accused was not in the village. After some time, the accused came to the
village, at that time, PW1 narrated about the steps taken by her parents for
her marriage and thereafter the 1* accused insisted her to have intercourse
by promising that he would marry her and then on 28.11.2011 at about 12 to
1.00 p.m., the accused had raped PW1 with compulsion. Then after 2 days,
she disclosed the same to her mother and then they went to the house of the

accused and requested him to marry her but they refused. At that time, the
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2™ accused caused criminal intimidation and thereafter, PW1 gave a

complaint and the same i1s marked as Ex.P.1.

12. On perusal of Ex.P.1., it reveals that there is no mention abut the
place where the occurrence took place. Further it is stated that the accused
had sexual intercourse with PW1 so many times, but the same has not been
disclosed by PW1 in her evidence and the complaint also does not disclose
the place of occurrence. The charges also have not disclosed anything about
the place and time of occurrence. There is no mention about the alleged

cheating by the accused to marry her.

13. The date of occurrence is 28.11.2011. Complaint was lodged on
02.12.2011. There is a delay for lodging complaint and the same has not
been properly explained. The victim was aged about 19 years at the time of
giving complaint. Even according to the evidence of PW1, she only called
the 1* accused over phone and stated about the arrangements made by her
parents for her marriage. Therefore the evidence of PW1 shows that she

also consented for the alleged occurrence.
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14. Further the prosecution also examined the Doctor who treated the
victim and she was examined as PW5 and she also deposed that on
28.12.2011, the victim was subjected for medical examination and as per
her evidence, there is no any symptom for recent sexual intercourse. To that
effect, she has also given a certificate Ex.P.2., On perusal of Ex.P.2, it
reveals that there is no evidence for recent sexual assault. Therefore the
medical evidence also does not reveal anything incriminating against the

accused.

15. After chief, PWI1 in her cross examination stated that “ayse
suLAIBGEING weTL  Wswwg Pavall daTg  SilenE aESS SkoLwrg  aarpTe  &f)  Sme.
guLaLD BLES STsdh uysawg el Qsarmerul Lessis QsrmreGESTT TarmreR & Ser.
prer  fevells@ Curer  Qewgs sLLASENG @G EHTET (6L, Tars@ (Yeung  Hauel
gnesata am Curar ammels QsTOsgererrr. oEg Gurar (pow srar Curer GQewWCger.
op% Gumer mouy 8122180587 gu@w. oBs Cumefw @@ o &MTH STaT 26mamg. IbS &l
OLrsGamBur sulusfmus Cerrgag.  suuagdng Uiy Curamar ysawwg faefl aNUNISE)
sremesfld  eurmals Qs &Lﬁumg}@]ﬁ)a& Lr,rrsn%@ rrr,rnlaaﬁfr aal\;j]g;gj wrfGur  QFeveld
oo, o (e Cureers GarGssef GLai”. Hence the evidence of PW1
reveals that already the 1* accused had given a phone to PW1 and through

that phone only, they had conversations and the same was also informed to
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the Police, but in spite of that, the Police has not obtained any call details
and the investigation was not done to that regard. Further, PW1 stated that
“&Lf)usug;g,so?gj wawwg  fevall 12 weellelmrs 1 wElBEST BT BT 60T
s emEer @ mBCse. wsung fovell 6ilyne anpg st oy weel  Curo  Cuds
G]aarrm}l_;@,r_f,gmi. @J&sLﬁLngj Peroaflufeor sﬁk@ﬁug;g]ﬁ)@ rrr,rrsﬁ.r &Lﬁmg;fn @g;lfkﬁ]ésass)ﬂsﬁamﬁu. @&Lﬁmgﬂ
fevefl  eTerg  amewl  QUTSERILETR  FaTETTR &858  (Peefkisme. BTer TSI
GurrmeGereor.  @Qrmou Cmr GumIm LssnEl Ung wswwg Pael darmars QsOsgel L.

g susSsk Al smww @nEss.  Brar CUTLpnGhRs sTemamw TOSS  (PoWLLg  Heoed

aTs ek NeUSsD SURa LT,  Yshng FEeNeT @SUTS STE SURTT.  memus
s Ou Gurg mrer ssGearer . 1herefore, the evidence of PW1 reveals that at the
time of occurrence, the accused by his hands, through the shaal of PW1, tied
the hands of PW1 on her backside and also she shouted. In spite of that, the
accused had committed rape on her. But the above said version, has not
been stated either in the complaint or while examination by the investigation
officer. Therefore, the evidence of PW1 is highly doubtful as to whether the
occurrence had happened as alleged by PW1. Further PW1 has not raised
any alarm during the course of alleged occurrence and it is admitted fact
that, in and around, there are houses situated. If so, the victim's noise or if
any alarm raised by the victim, would be heard by the neighbours. In this

case, there is no such evidence that the victim raised any alarm and the
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occurrence was also occurred at midnight and thereby, it shows her consent.

16. Further, the medical records do not reveal anything about the
alleged occurrence ie., the sexual intercourse committed by the accused with
PWI1. Therefore the prosecution has failed to prove that the accused by
making false promise, had sexual intercourse with PW1/victim and thereby,

he committed offence.

17. Further PW2, who is the mother of the victim has also deposed
that her daughter told her that the 1* accused had raped her and thereafter
she along with her daughter went to the house of the accused and asked to
marry her daughter, but they refused. At that time, the 2" accused
attempted to assault them with iron rod and bill hook. Thereafter, she
decided to arrange marriage for her daughter with another person.
Thereafter, they gave complaint. According to the prosecution case, when
the victim along with her mother went to the house of the accused and
requested the 1* accused to marry her daughter, the 2™ accused caused
criminal intimidation by showing an iron rod, but PW2 stated in her

evidence that the accused attempted to assault with iron rod and bill hook.
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Further PW1 also stated in her evidence that the 2™ accused told that she
would kill them if they come to her house for marriage talks by showing the
iron rod. But the evidence of PW2 is contrary to the evidence of PW1 with
regard to the manner of occurrence, weapon and words uttered by the 2™
accused. Therefore a serious doubt would arise about the the case of the

prosecution.

18. PW4 is the brother of PW1. He is not an eye witness of the
occurrence. He has only stated about the complaint given by them and other
happenings after the occurrence. PWS5 is also a hear-say witness. PW6 has
deposed about the chemical analysis report and he stated that he examined
as per the request sent to him and as per his report, the filter papers 1, 2, 3
and 4 do not contain sperms and for the items 5 to 9, could not identify the
group of blood. Therefore, the evidence of PW6 also does not reveal
anything incriminating as against the accused.

19. PW7 has deposed about the potency of the accused and as per his
report, the accused is capable to have sexual intercourse. PWI10 has
deposed about the receipt of complaint, registration of FIR. PWI11 has

deposed about the investigation. PW11, in her cross examination evidence,
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has stated that “@is ayse eiunsurs serie ussss oL EssTTmT  afeTiEGHamT
sepre eflerfleCoet.  opemTed et sm dl Qemam et arefome . 1 herefore, from
the evidence of PW11, it reveals that there is no any witnesses examined in
and around the place of occurrence. The occurrence took place in the
midnight. While so, it is the duty of the prosecution to examine the
witnesses, who are residing in the nearby place of the occurrence, but the
investigation officer has failed to examine the witness near to the place of
occurrence. This also creates a serious doubt over the prosecution case.

20.  Further PWI1 admitted that she has not prepared any
Observation Mahazar and Rough Sketch in this case. In this context, at the
time of cross examination, she admitted that “siuaid mLBssres QsremiuEL
s el mrew umremeufl GLerm erermrey LMToaull CLar.  oBs GLSmSL updlu uTTeel WENETT,
seoruCGuor  Erer swry Gevwelken eremme &fl smer . T herefore the prosecution
has failed to investigate the matter in a proper manner. Further PW11 in her

evidence admitted that “sp.em1 TeTmemLL  afNFTTeneuoTL k) “@soﬂ Gue  sowrer  Cues
CoL(® ailemE ESTO o miGmeT &rraaL;Lg;g,js)ﬂ@(Bsusu%” arm @reiLreug &) Qemasaimen
garore  sflumw, OQsrarm UMSSSAIECATD dary @@muy sLkLE STy GBS MESSTHES
s pwersrry.  Therefore even according to the prosecution case, the words

uttered by the accused are totally contradict to each other. In the complaint,
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it 1s stated that “@af @rs & GL ussld aksre Qermm UmsSSIEGCMTD Faim GmHHLGS
sifows sy @ss ensmea . In the evidence, PWI1 stated that “@en Gue
souran  Gués  GolG  dllbpE ansTe o neme  sTekssepGus  eaim 208 aHH
uflsrCualy  Qeretarmy.  sufows erly smemer dilgerms . PW2 stated that “swn
wpmd  oymameT  e(RGE  sEsmer  owss apsmsst . 1 herefore there are major
contradictions between the evidence of PW1, PW2 and the complaint with
regard to the alleged criminal intimidation caused by the 2™ accused.
Therefore, the prosecution has failed to prove the case beyond all

reasonable doubts.

21. As far as the offence under Section 417 of IPC is concerned,
PWI in her evidence stated that the accused made promise to marry her and
then had sexual intercourse and thereafter he refused to marry her. But the
evidence of PW1 is highly doubtful and to attract Section 417 of IPC, there
1s no sufficient evidence adduced by the prosecution and the evidence of
PW1 is not sufficient and the same is highly doubtful. In order to attract
Section 417 of IPC, the prosecution has to prove the offence of cheating.
The term ‘“cheating” is defined in Section 415 of IPC, which reads as

follows:-
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415. Cheating — Whoever, by deceiving any
person, fraudulently or dishonestly induces the
person so deceived to deliver any property to any
person, or to consent that any person shall retain
any property, or intentionally induces the person
so deceived to do or omit to do anything which he
would not do or omit if he were not so deceived,
and which act or omission causes or is likely to
cause damage or harm to that person in body,
mind, reputation or property, is said to "cheat".
In order to attract the above said provision, there is no evidence that
the accused by deceiving any person fraudulently or dishonestly induced the
victim. Therefore, there is no evidence to attract the provisions of Section

417 of IPC as against the 1% accused.

22. As far as Section 376 of IPC is concerned, the evidence of PW1
is highly doubtful and the medical evidence also does not reveal anything in
favour of the prosecution and merely PW1 alone has stated about the
occurrence. But her evidence is not cogent and it is highly doubtful.
Thereby, the prosecution has failed to prove the charge under Sectin 376 of
IPC. Even assuming the statement of victim as true, with regard to the
alleged intercourse, her evidence shows that the victim has also consented
for the sexual intercourse. The victim is aged about 19 years and thereby,
she consented for the same. Therefore, the offence under Section 376 of
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IPC would not attract and no evidence to prove the ingredients of Section

375 of IPC.

23. As far the offence under Section 506(2) of IPC is concerned,
there is no evidence that the words uttered by the accused caused fear over
the minds of the victim and the words uttered by the accused also differ
between the prosecution side witnesses. Moreover the prosecution failed to

recover the weapon and no evidence to constitute the offence punishable

under Section 506(ii) of IPC.

24. The Trial Court failed to consider that in this case, there is no
place and time of occurrence mentioned in the charge and there is no
reference in the complaint about the place and time of occurrence. But the
victim at the time of giving her evidence before the Court only stated about
the place of occurrence that in her house the occurrence took place. The
'place of occurrence' plays a vital role these types of serious offences but the
complainant neither in her complaint nor in the statement recorded before
the investigation officer, stated about the place of occurrence. The charge

also does not contain the place and time of occurrence. Therefore the
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prosecution case is highly doubtful. The Trial Court has not considered the
above said aspects and erroneously came to the conclusion that based on the
complaint given by the victim, FIR has been registered and thereafter PW1
has deposed about the contents contained in the complaint and about the
occurrence and the averments contained in the complaint also corroborated
the evidence of PW1. Also as per Section 90 of IPC, if the consent was
obtained under fear or misconception, the offences under Sections 376
and 417 of IPC would attract. Further the Trial Court failed to consider
that there is no evidence to attract the provisions under Section 506(2) of

IPC.

25. The learned counsel for the appellants relied upon the judgment
of this Court in Ramesh vs. State represented by its Inspector of Police, All
Women Police Station, Panruti, Cuddalore District reported in Crl. A. No.

272 of 2014, wherein this Court held in Para 31 as follows:-

31. Admittedly, it can be referred that only after
PW4, the cousin of the PW1 / Prosecutrix came to
know about the physical relationship, she had
given a complaint that too after a delay of nine
months. Further, in this case, the prosecutrix is
also not clear as to the date on which the first
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incident had happened and how the relationship
originated and developed over a period of time
accompanied by continued physical relationship.
As stated above, there is nothing on evidence to
show that at the initial stage itself the accused had
no intention whatsoever of keeping his promise to
marry the victim. This could be brought within a
case where the prosecutrix agrees to have sexual
intercourse on account of her love and passion for
the accused and not solely on account of the
misconception created by the accused. If the
appellant had any malafide intention and if he had
clandestine motives, it could be brought into the
ingredient of rape. The acknowledged consensual
physical relationship between the parties would
not constitute the offence u/s.376 IPC. Further as
stated above no evidence has been made out for
the offence u/s.417 I.P.C.”

In this case on hand also, the victim has not stated about the place of
occurrence and time and there is no clear cut evidence to prove the alleged
occurrence and thereby the above said case law is squarely applicable to the

present facts of the case.

26. In view of the above said discussions, this Court is of the opinion
that the prosecution has failed to prove the charges levelled against the
accused and therefore, the judgment and conviction passed by the Trial

Court are unsustainable and the same are liable to be set aside.
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27. IN THE RESULT, this Criminal Appeal is allowed and the
judgement and conviction passed in S.C. No.54 of 2014 by the learned
Sessions Judge, Fast Track Mahila Court, Ramanathapuram dated
25.04.2018, are hereby set aside and the 1* accused is acquitted from the
charges under Sections 417 and 376 of IPC and the 2™ accused is acquitted
from the charge under Section 506(2) of IPC. The appellants/accused be set
at liberty subject to other cases, if any. The bail bonds executed by the
accused shall stand cancelled. The fine amount, if any paid by the accused,

shall be refunded. Connected miscellaneous petition, if any, is closed.
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To

1. The Sessions Judge,
Fast Track Mabhila Court,
Ramanathapuram.

2. The Inspector of Police,
All Women Police Station,
Keelakkarai,

Ramanathapuram District.
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