BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 20.04.2023
CORAM
THE HONOURABLE MR.JUSTICE G.K.ILANTHIRAIYAN
CRL.A.(MD).No0.176 of 2016

and
Crl.M.P(MD)No0.4655 of 2021

Raja ... Appellant/Accused

Vs.

The Assistant Commissioner,

Tallakulam,

Crime No0.196 of 2016,

Anna Nagar Police Station,

Madurai. ... Respondent/Complainant

PRAYER : Criminal Appeal filed under Section 374(2) of Cr.P.C to set
aside the conviction and sentence passed by the learned III
Additional Sessions Judge (PCR), Madurai, dated 29.02.2016 made
in S.C.No0.40 of 2004 by allowing the present Criminal Appeal.

For Appellant : Mr.K.S.Durai Pandian

For Respondent : Mr.T.Senthil Kumar
Additional Public Prosecutor
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CRL.A.(MD).No.176 of 2016

JUDGMENT

This appeal has been preferred as against the order of
conviction and sentence passed in S.C.No.40 of 2004, dated
29.02.2016 on the file of the learned III Additional Sessions Judge

(PCR), Madurai.

2.The case of the prosecution is that on 13.02.2001, at
about 05.00 a.m., the accused went to the Tea shop owned by the
victim, where the victim asked money for the Tea along with the
earlier balance money which was borrowed from his son, the
accused abused him with filthy language by mentioning his
community name and attacked him by his hands and legs. He
attacked his private part and also scrotal. Therefore, he sustained
injuries and immediately he was taken to the Hospital. Hence, the
complaint. On receipt of the complaint, the respondent registered
the FI.R in Crime No0.196 of 2001 for the offences under Sections
341 and 323 of I.P.C. After a period of six months, the victim died
on 14.07.2001. Therefore, P.W.1-the wife of the deceased victim
lodged another complaint. On receipt of the same, the respondent
altered the offence under Sections 341 and 323 of I.P.C into

Sections 341 and 302 of I.P.C and Section 3(2)(v) of SC/ST Act,
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CRL.A.(MD).No.176 of 2016 [ :
1989. After completion of the investigation, the respondent filed a
final report and the same has been taken cognizance in S.C.No.40
of 2004 on the file of the learned III Additional Sessions Judge

(PCR), Madurai.

3.0n the side of the prosecution, they had examined
P.W.1 to P.W.19 and marked Exs.P.1 to P.18. The prosecution also
produced material object M.0.1 and on the side of the accused, no

one was examined and marked Ex.D.1.

4.0n perusal of the oral and documentary evidence, the
trial Court found the accused guilty only for the offence punishable
under Section 307 of I.P.C and sentenced him to undergo 7 years
Rigorous Imprisonment and imposed a fine of Rs.3,000/-, in default
to undergo six months Simple Imprisonment and acquitted him for
the offence under Sections 3(2)(v) of SC/ST Act, 1989 and 3(1)(x)

of SC/ST Act. Aggrieved by the same, the present Appeal.

5.The learned counsel appearing for the appellant would
submit that on the date of the alleged occurrence, even according to
the victim, the appellant along with two others went to his shop and
when the victim demanded to pay the cost for a Tea and also the old

balance which was borrowed from his son, the appellant and two
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others attacked him by their hands, legs and also stick. Therefore,
he sustained injuries. Immediately, he went to the Hospital and his
statement was recorded in the accident register, which was marked
as Ex.P.12. It revealed that the victim was attacked by three known
persons by hands, legs and stick at about 05.00 a.m on
13.02.2001. It was recorded at about 09.55 a.m on 13.02.2001.
Whereas the victim lodged the complaint before the respondent, in
which he categorically alleged that the appellant alone attacked him
with his hands and legs and on his private part and scrotal.
Immediately, he was treated and discharged from the hospital
within a period of three days. However, he sustained some infection
and again he was admitted in the hospital for hernia and he
performed surgery on the victim. Unfortunately, due to cardiac
arrest, he died. Once again P.W.1, namely his wife, lodged the
complaint by an improved version that the appellant attacked the
victim by hands and legs and also abused him mentioning his caste
name. On the said complaint, the respondent altered the offence
under Sections 341 and 323 of I.P.C into Sections 341 and 302 of

I.P.C and Section 3(2)(v) of SC/ST Act, 1989.

6.The learned counsel appearing for the appellant would
further submit that the Doctor who treated the victim categorically
deposed that he recorded the accident register in which the victim
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CRL.A.(MD).No.176 of 2016 [ :
stated that he was attacked by three known persons. The victim
suffered with hernia and as such, he had undergone hernia
operation after discharge from the hospital. Again he had a hole in
his small intestine and as such, he had undergone another
operation. He certified that the injuries sustained by the victim are
grievous. There was absolutely no intention for the appellant to do
away with the life of the deceased. Therefore, the offence under
Section 307 of I.P.C would not be attracted. Even then, without
considering the same, the trial Court convicted the appellant for the

offence punishable under Section 307 of I.P.C.

7.Per contra, the learned Additional Public Prosecutor
appearing for the respondent would submit that the victim was
sustained grievous injuries on a private part and scrotal and as
such, admitted in the hospital and he has undergone surgery and
even then it was not cured, therefore, again he had undergone
another surgery. Unfortunately, after six months, he died. Though
the respondent altered the offence under Sections 341 and 323 of
[.P.C into Sections 341 and 302 of I.P.C and Section 3(2)(v) of
SC/ST Act, 1989, after completion of the investigation, the
respondent filed a final report only for the offence under Section
307 of I.P.C and Section 3(2)(v) of SC/ST Act, 1989. The victim's
wife was examined as P.W.1. She categorically deposed that only
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CRL.A.(MD).No.176 of 2016 [ ]
the appellant had attacked the victim on his vital part and due to
which he sustained injuries. In fact, that leads to his death. It is also
duly corroborated by the evidence of the Doctor, who was examined
as P.W.15. Therefore, the trial Court rightly convicted the appellant

and the same does not warrant any interference by this Court.

8.Heard the learned counsel appearing on either side

and perused the materials available on record.

9.The victim was running a Tea shop. The appellant was
also the owner of neighbour's shop. The appellant borrowed money
from the victim's son. While being so, on 13.02.2001 at about 05.00
a.m when the appellant visited the shop of the victim to drink tea,
after having tea when the victim asked about the money and also
for the earlier due which was borrowed from his son, the appellant
attacked him by hands and legs on private part. Therefore, he
sustained grievous injuries. Immediately, after the occurrence, the
victim went to the respondent Police Station and lodged the
complaint. It was marked as Ex.D.1. On perusal of the said

complaint revealed as follows:-

“@eiimy BT 5wl  Daalsh B  eTeNHl  Le

BoL_uPsd  IBhewu  ubpdeubsH  CoETonB  SBwmBECHeor.  ANCUTHI
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Crom ereoigh CuyefL (b &L sIb®G Frbd aumhd Fmeam oreorusT
oIeNIgGl B0 ANBECH aUHEHTT. e (D S 6liGTenF CHL L&D,
olitemenl  AFMBOTSE S el G SCp SHdialall” G eregh o uiir
Sathdled  0H55, DNHeMTed ole0igh aledy auldm uGHbES 1Y
(PFa HooumiBngl. oremGu AHsT B Densg afamilEzH  orebd
58 aIpRGIOTD ST 01 CHL BHOBTAHCD60T.

10.Accordingly, he was attacked only by the appellant.
Whereas, he was referred to the Government Rajaji Hospital along
with @ memo from the Sub Inspector of Police reference
No.11/MC/KIPS2001, dated 13.02.2001. Where the Assistant

Surgeon recorded the accident register as follows:-

“"Alleged to have been sustained
injury due to assaulted by three known
persons with sy, sossamsh, smsomsd 10855 at

about 5a.m., on 13.02.2001 at @58 sasir.”

As per the accident register, the victim was attacked by three known

persons, that too by stick, hands and legs.
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11.Normally, the injured person would visit the hospital,
where the accident register was recorded on the other hand by
recording the statement of the victim. In the case on hand, the
victim went to the Police Station and thereafter, on the memo from
the respondent Police Station the victim went to the hospital.
Therefore, the said contradiction need not be considered for any

purpose.

12.After a period of six months, the victim died.
Immediately, the wife of the victim, namely P.W.1, lodged the
complaint on 13.07.2001, which was marked as Ex.P.1. On perusal

of Ex.P.1 reveals as follows:-

A\

&sLbS 13.02.20010 Bxg &HTemev &HomT 5
wenlld@ 6l H HewieUT SlenHUWT ledHHenLUledmbsHeUTE
SIHIBET HMLSHG DIHBEV leHHML HLSBH UMD TTCFHET6d
Gziremeu  1odeiT  @ymERT  eIdLeufLID  eMmIB6T  SHenLulled
sLams eamm@Aw  ®.30/-1 GCaLzBE® gHILT UJsH
STeWmP, o _end@ olcien HOT SHHBTL 6IHMN LTTHII
sremevuled &L6T BsLumul e1eImI  Fn)fl  6TNH  BHEWIGUM]T
MBWITEL @HIS  DIgHGHID  HTEVT6L 6Tl  Hewieuiledr
o WiltHmsPHled gmid ahHlallLmr. o6 sewieufler elenyuied
ASHSHWSTEL DT WWHISI LT, @ H FIDUBSIONE DI6wI6UNT
BBT  HTeU6L BlewowHAHed [HIHS SIGMBHG  LSTT
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CaTBss oewemm BBT BumeSerd evBLFafled  NPEHE
CuUTL® ellFmyenewr QFUISHTTH6IT. 6160 SHewIGUT GHIOTT 2 LOTH
SI6VLOTSH LOGIGD] Guflwmerougaifluied o _6iT
Cprwrefwns Qmbsrir. CeuefCu eubs Ueieid, SumES
JYHHY gHTUSH OOBTHSHIeY OCFUFH UHSHHTL BIHIS
SMHBG SeueulIBurgd Felwnt  mBHSHIULm  CFTDI
flalFens OFugk eubCHTD. SILQuUilheHs, 616 SHewTeNiT
G&lenuwr  13.07.20010 Bxg (GeusiefidaSlpemio) @ey 10
Loewfl G 61601 all 1960 (NICY5Y:33
uBsmasWTs SmbHaT) DwhHHENLIT. 66  HeRIeNT,
Gupuy SITRT SighHHl HTeVmed WHSHSM0 STel RBHS.
BLogEBME 61hHD CHL(BEH0HTNSCHe. & FLOLIBHSHLONS
61601 LD& 61T W il LOMB@ILD 61601 Qe (61HIH S 60T

S.oaitsmeogmIL 61 HhEeTLD eubsH UsTT Car@sH8ser.”

13.1t is a completely improved version as pointed out by
the learned counsel appearing for the appellant and after receipt of
the same, the respondent altered the offence under Sections 341
and 323 of I.P.C into Sections 341 and 302 of I.P.C and Section 3(2)
(v) of SC/ST Act, 1989. During the investigation, after perusal of the
postmortem report and also opinion with regard to the death of the
victim, they filed a final report for the offence under Section 307 of

I.P.C read with Section 3(2)(v) of SC/ST Act, 1989. On perusal of
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CRL.A.(MD).No.176 of 2016 [ :
the opinion revealed that after sustained injury during the
occurrence on 13.02.2001, the deceased victim was treated at
Government Rajaji Hospital, Madurai and he had also undergone
surgery and thereafter, he was discharged from the hospital on
25.03.2001, after full recovery from his illness. He died on
13.07.2001 from occlusion of left coronary artery of the heart. So
his death was not related to the previous injuries sustained by him,

as he recovered from his illness.

14.The Doctor, who treated the victim after the

occurrence, was examined as P.W.15. He deposed as follows:-

Csresr SBOUTSH DA & Fregnes)
;S BieIoenauisd sipiene HAFmasH SHienp GupmrHfwyns
uewiyfibgd  eumaBmpeir. 13.2.20010 Bxa &memev  10.20
wenlld@ Brel 2 el wwmHSHITE  UaniluledmbHeurs,
setemenr  SenLwimemd OFfHH @wm BUT HTML MUSHSHI
WHS5S5SHTHS il LGHSHIIUDMNSEG GLIGHLIWT  6TEILIGUT
bHmHSTT. Seueny ufBFTsmenr OQFuims Gurgk 6 X 6
.18 genelled Ly upwd Hymwels ugHuled DoHSEHI.
sieumy UfCsreenen CFUISHO @LIBILB GSLO @WHHD
SOLULLE oHsH. DGSES e  HIFomF
CeuwiuL B, HFFmF eMsSUULLF. WewiGL 6 [HTLH6IT

a5 s FpGLelsd gLl  lWHHBGHHITEL
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emIBD @M Sipieney HBFmsF OQFLwiL’ B 25.3.2001b
Cxaz oieur elBGelsSULLLIT. QUMHBS GFHULL  BTUWIBIEET
QT BrIsTUWILD eTeaT sl BHSHSHIO]T GU|PEIE) FTIHID

eupmiaslueir@emedr.[]

15.Accordingly, the injuries sustained by the victim were
declared as grievous injury. Though the victim sustained a grievous
injury in order to attract the offence under Section 307 of I.P.C,,
there was no ingredients placed by the prosecution. As per the
deposition of P.W.1 and the complaint lodged by the deceased victim
revealed that he sustained only grievous hurt by the appellant. That
apart, the prosecution also failed to prove that the victim was
attacked with stick by the appellant. He attacked the deceased only
with his legs and hands. He hit the victim's private part and also
scrotal, due to which, he sustained injury. It was declared as a
grievous one. Further, he had no intention to do away with the life
of the victim. In this regard, it is relevant to extract the provision

under Section 307 of I.P.C which reads as follows:-

“307. Attempt to murder.—Whoever does any
act with such intention or knowledge, and under
such circumstances that, if he by that act caused
death, he would be guilty of murder, shall be

punished with imprisonment of either description for
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a term which may extend to ten years, and shall
also be liable to fine; and if hurt is caused to any
person by such act, the offender shall be liable
either to 1[imprisonment for life], or to such

punishment as is hereinbefore mentioned.”

16.In order to justify the conviction under Section 307
of I.P.C, it is not essential that bodily injury capable of causing death
should have been inflicted. An attempt in order to be criminal need
not be the penultimate act foreboding death. It is sufficient in law if
there is present an intent coupled with some overt act in execution
thereof, such act being proximate to the crime and if the attempt
has gone so far that it would have been complete but for the
extraneous intervention which frustrated its consummation. There
are different stages in a crime. First, the intention to commit it,

second, the preparation to commit it; third, an attempt to commit it.

17.In the case on hand, the appellant had no intention
to murder the deceased. In fact, he went to the shop of the victim
and he had tea from his shop. When the victim asked money for the
tea and also the earlier balance, he attacked with his hands and
legs. Unfortunately, hit his private parts and scrotal and he
sustained grievous injuries. Therefore, no offence is made out under

Section 307 of I.P.C. However, the victim sustained injuries hurt.
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Therefore, it would attract the offence punishable under Section 323

of I.P.C.

18.In view of the above, the conviction under Section
307 of I.P.C cannot be sustained as against the appellant. But he is
liable to be convicted for the offence under Section 323 of I.P.C and
the Judgment passed in S.C.No.40 of 2004, dated 29.02.2016 on
the file of the learned III Additional Sessions Judge (PCR), Madurai,
thereby convicting the appellant for the offence under Section 307
of I.P.C is hereby set aside, however, this Court found the accused
guilty for the offence under Section 323 of I.P.C. In so far as the
sentence is concerned, he had already undergo more than five
months imprisonment. Therefore, the appellant is sentenced to

undergo for the period which was already undergone by him.

19.Accordingly, this Criminal Appeal is partly allowed.

Consequently, the connected Miscellaneous Petition is closed.

20.04.2023
NCC : Yes/No
Index : Yes/No
Internet . Yes
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psS

To

1.The III Additional Sessions Judge (PCR),
Madurai.

2.The Assistant Commissionetr,
Tallakulam,
Anna Nagar Police Station,
Madurai.

3.The Additional Public Prosecutor,

Madurai Bench of Madras High Court,
Madurai.
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G.K.ILANTHIRAIYAN, J.

ps

CRL.A.(MD).No.176 of 2016

20.04.2023

https://www.mhc.tn.gqt/gq/i@is



