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BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Date of Reserving the Judgment Date of Pronouncing the
Judgment
19.04.2023 08.06.2023
CORAM:

THE HONOURABLE MR.JUSTICE C.SARAVANAN

C.R.P.(MD)No.1864 of 2022

and

C.M.P.(MD)No0.8387 of 2022

1.Dinakaranpandian
Poomayilthai (Died)
2.Akilandeeswari
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Prayer :- Civil Revision Petition is filed under Article 227 of the

Constitution of India, against the fair and decreetal order dated
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08.07.2022, passed in .LA.No.1 of 2021 in O.S.No.27 of 2018, on the file
of the Additional District Court, Virudhunagar.

For Petitioners : Mr.C.Selvaraj

For R1 to R6 : No Appearance

For R7 : Mr.S.Parthasarathy
ORDER

The petitioners are the plaintiffs in O.S.No.27 of 2018 before
the Additional District Court at Virudhunagar. The petitioners are
aggrieved by the impugned order, dated 08.07.2022, passed in I.A.No.1
of 2021 in O.S.No.27 of 2018. The said [.A. was filed for amending the
plaint under Order VI Rules 17 and 18 read with Section 151 of C.P.C.

before commencement of the trial.

2.By the impugned order, out of five amendments, the prayer for
two amendments namely, the inclusion in Paragraph No.4 of the plaint,
regarding the Will that is said to have been executed by the father of the
petitioners and amendment to the schedule to the plaint has been
rejected. The relevant portion of the impugned order partly rejecting the
application filed by the petitioners, reads as under:-
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"The main contention on the side of the 7
respondent is that if the proposed amendment is
allowed as it is, it would take away the admission
made by the petitioners in the plaint. In this regard,
already a judgment of the Supreme Court in the case
M.Revanna Vs Anjanamma (D) by LRs and Others
(2019) T.N.C.J 145 (SC) was submitted. Wherein it
is held that

Civil Procedure Code, 1908 - Order 6, Rule
17 - Amendment in plaint of partition suit pleading
that a prior partition had taken place as per
memorandum of partition deed dated 18.5.1972 -
Application filed on 1.9.2008 - Original partition
suit was filed in the year 1993 seeking partition and
separate possession of joint family properties -
Amendment allowed - Set aside by High Court -
Legality of - Perusal of record — Amendment in
plaint is not only belated but also not bona fide - If
allowed would change the nature of suit as well as
character - It would lead to a travesty of justice - It
amounts to allowing plaintiff to withdraw their
admission made in the plaint that the partition had
not taken place earlier - Order impugned quashing
the order allowing the amendment is confirmed -
Appeal dismissed.

In this case in para.4 of the plaint it is stated
that Thirunavukkarasu Thevar intestate on
14.07.1996 without executing any kind of
documents Now, the amendment of proposed
amendments 1s to the effect that said
Thirunavukkarasu Thevar executed a Will in favour
of the petitioners. So, as per the above judgment and
facts of this case, it is clear that if allowed it would
take away the admission made by the petitioners in
the original plaint. So, any amendment with respect
to the fact now pleaded that Thirunavukkarasu
Thevar executed a Will cannot be permitted. Hence,
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plaintiff died, to include the legal representatives of the deceased second

plaintiff. The averment in the affidavit filed in support of the petition for

C.R.P.(MD)No.1864 of 2022.

with respect to the prayer for proposed item Nos.1
and 5 1s dismissed.

5. The other amendments are sought for
regarding the date of death Ukkirapandian and
amendment that one Indhirani who is the daughter
of Thirunavukkarasu Thevar. With respect to those
amendments, there is no serious disputes and hence,
the proposed amendment item Nos.2, 3 and 4 only
are allowed.

6.In the result, this petition is partly allowed
permitting to amend pleadings as per proposed
amendment item Nos.2, 3 and 4. Prayer for
amendment as proposed amendment item I and 5 are
dismissed. No order as to cost."

3.1t appears that earlier an amendment was made after the second

amendment read as under:-
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"3.HTT oIFL  epHEG — bHevenalulsd S mbaHIabHD
HlensvuTed T6v G| F8araMluimen
oullevghHTul @b IO LLIQUITED auITheHE QRbHIT 9 (PpHeL
11  egiwsisHryissnen aurflasentsd GFisHaml HTeuT  6lDHSG
GosdBL HHULLB UGHBH.  BbHlmeouilsd HTET PSS
Fir HHHS LD CeuIwLtLBLLEUTIRS) 6TMRIGETTITEV 6TRIGBETT ]
aupHBBIEhTLID @MmdFlev allugmidel Gamsvsv el HOUTWISN L .
SieaTml el GUCUTe ellQUIhIGBeT HTEUT 6MIPHEHIE0  6IMHIGEN6LI
CQUTBISHSHuenTuUlled WOBOID (PSHSIUWLIDTETENSHENMTGHID. 6160166 O
el (pLiIGuiment Q1P ULIMIEH 6D 61T SHTUT QULDE &M UT60
CaidbaliLL Couemriguigl  SleudwoTul S HEHBHBSI. SiGIGITH
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alBul_GUGUTeT  elaguimidemen SHTeT allpdHGHmyulled GFrliLglev
@RbHIT SEND I LEIQLE G BRIBIE: BIWLITUWILDT 60T
I CFuemenuild MBS (PIQUITHI. UMD DiseuTml ML L
aleQUIKIGMET CFTHBTHLL FHHEL HTAOUT QIPHEHIED 61MHIFHETHDEHH
HemLHHBe6TQUI  BIUITWIDTEN  &HT6) SHenLdHTDed BUTHHIIQU
@LPBIEN6V S BHSHINBHSBSI. sTenGou SbwlT
QUDHGHMIMUW  SHBILT  HTHHeL  GFUIWINLL (H6Ten  LosnIeled
o (I elLrriLig L56vaT(HLD FrHMHBHHID CFUIHIOCBT6ITET
SimIogHwleilH S o HFHrall Ceusminiguig SIQUFUWILDTULD
HWToTUD QRHSSBEH.  SisdauTnl SeL6OTHLL FHFH6L  6160HGHLD
2 WpFH6L 5 LAIHTITHEHEGHD Di6ees eeienid mH OFuiIul
wwitgs Qb CriLsamipuistes RmbHBHI."

4.1t is submitted that no prejudice would be caused to the
respondents, as there will be no final determination on the issue as to
whether the petitioners are indeed entitled to partition the property of
Late.Ukkirapandia Thevar, through whom, these petitioners claimed
share in the property. Hence, it is prayed for setting the aside the
impugned order, rejecting the prayer of the petitioners for amending the
plaint in Paragraph No.4 and schedule to the plaint filed in support of

0.S.No.27 of 2018.

5.0n behalf of the seventh respondent, the learned counsel for the
seventh respondent submits that the application itself was an abuse of

process of the Court, inasmuch as the issue as to the status of the
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petitioners' grandmother Somu Ammal, the petitioners' father
Thirunavukarasu Thevar and his brother Thayumanasamy has been
categorically decided not once, but twice in previous litigations that were
filed for partition and declaration. In this connection, a reference is made
to the suit filed by Late.Muthuramalinga Thevar in O.S.No.61 of 1929,
wherein the question regarding the status of the petitioners' grandmother
Somu Ammal and their father, uncle and aunt came to be determined,
wherein it has been held that the said Somu Ammal was neither the
legally wedded wife of Ukkirapandia Thevar nor the petitioners' father,

uncle and aunt were the children of Late.Ukkirapandia Thevar.

6.1t 1s submitted that O.S.No.9 of 1970 was also filed by the
petitioners' father Thirunavukkarasu Thevar along with their uncle
Thayumanasamy, in O.S.No.9 of 1970, for declaration, before the Sub
Court, Ramanathapuram. The said suit was also dismissed by the Sub
Court, Ramanathapuram, vide judgment and decree dated 31.01.1976. It
is further submitted that the judgment and decree in O.S.No.61 of 1929
was the subject matter of an appeal in A.S.No0.343 of 1938, wherein also

the petitioners' grandmother and their father, uncle and aunt were not
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recognized as the legal heirs of Late.Ukkirapandi Thevar.

7.That apart, the learned counsel for the seventh respondent
submitted that the averment in the affidavit filed in support of the
application is also bereft of any details and no reasons have been given
except by stating that the petitioners failed to bring any application for
amendment after the application was filed for bringing the legal

representatives of the second plaintift on record.

8.The learned counsel for the seventh respondent further submits
that the Will, dated 22.03.1995, which was said to have been executed by
Late. Thirunavukarasu Thevar, the father of the petitioners [Plaintiffs 1 to
5], has no relevance to the partition suit that has been instituted by the
petitioners. If the Court is inclined to dismiss this Civil Revision
Petition, the right to mark the Will may be preserved through the

custodian of the Will.

9.1t is also submitted by the learned counsel for the seventh

respondent that the precious time of the Court is being wasted by the
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petitioners by filing frivolous suits and applications and therefore, the
present Civil Revision Petition should be dismissed with exemplary

Ccosts.

10.I have considered the arguments advanced by the learned
counsel for the petitioner and the learned counsel for the seventh

respondent.

11.The impugned order does not disclose at what stage the
application for amendment of the plaint in [.A.No.1 of 2021 was filed by
the petitioners herein. As per proviso Rule 17 to Order VI of C.P.C., no
application for amendment shall be allowed after the trial has
commenced, unless the Court comes to the conclusion that in spite of due
diligence, the party could not have raised the matter before the

commencement of trial.

12.In this case, the application that was filed for amendment of the
plaint was for five different amendments. Out of five amendments, the

amendment has been allowed for three items, whereas, two items
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pertaining to the alleged Will executed by the petitioners' father
Late.Thirunavukarasu in favour of the first plaintiff on 22.03.1995, has
been denied. The petitioners' father Late.Thirunavukarasu died on
14.07.1996. The affidavit filed in support of the application is silent as
to why the plaint was silent regarding the execution of the Will, dated
22.03.1995 and as to when the aforesaid Will surfaced warranting an
amendment to the plaint in O.S.No.27 of 2018. The other amendments,
which have been denied is the consequential relief of marking the above
said Will. However, marking of the Will which is said to have been
executed by the petitioners' father in favour of the first petitioner will not
prejudice Defendant Nos.1 to 8/Respondent Nos.1 to 8 as it their case
that the said Somu Ammal, the paternal grandmother of the plaintiffs in
the above suit and great grandmother of Defendant Nos.9 to
11/Respondent Nos.9 to 11 herein is not the wife of Late.Ukkirapandia
Thevar, who said to have been died on 04.06.1938. Respondent Nos.1 to
8 [Defendant Nos.1 to 8] are said to be the descendants of
Late.Ukkirapandia Thevar through his third wife Nagammal and
daughter named "Indirani". These defendants/respondents are said to be

the great grandchildren of Late.Ukkirapandia Thevar and third wife

9/13

https://lwww.mhc.tn.gov.in/judis




C.R.P.(MD)No.1864 of 2022.

Nagammal. By allowing amendment to introduce the Will at best will
prejudice the rights of the children of Late.Thirunavakarasu, the father of
the petitioners/plaintiffs and grandfather of Defendant Nos.9 to
11/Respondent Nos.9 to 11 herein, they have not objected to the above

amendment.

13.Whether there was an admission that Late.Thirunavukarasu
died intestate or executed a Will on 22.03.1995 is of no relevance if the
parties to the properties had not partitioned earlier even if the petitioners'
paternal grandmother Somu Ammal is recognized as the wife of

Late.Ukkirapandia Thevar.

14.In my view, having allowed three amendments in favour of the
petitioners, no prejudice will be caused to the Respondent Nos.1 to 8
[Defendant Nos.1 to 8], if two other amendments are allowed. There is
no final determination of the inter se rights of the parties to the said suit

by merely allowing amendments to the pleadings.

15.The Hon'ble Supreme Court in Life Insurance Corporation of
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India vs. Sanjeev Builders Private Limited and others reported in
2018 (11) SCC 722, has held that the Court have to be liberal in allowing
the application for amendment. Consequently, I am inclined to allow
[.LAXNo.l of 2021 to the extent it was disallowed by the Additional
District Court, Virudhunagar. The petitioners are directed to carry out
necessary corrections in the plaint in O.S.No.27 of 2018 before the II
Additional District Court, Virudhunagar and file a clean copy by service
a copy of the same to the respondents herein [defendants in the above
suit]. The learned Additional District Judge, Virudhunagar, is directed to
dispose the suit after framing issues and subjecting the parties to trial as

expeditiously as possible.

16.This Civil Revision Petition stands allowed with the above
observation. No costs. Consequently, connected Miscellaneous Petition
1s closed.
NCC : Yes / No 08.06.2023
Index : Yes / No
Internet : Yes / No

smn?2

To
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The Additional District Judge,
Virudhunagar.
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C.SARAVANAN, J.

smn2

PRE-DELIVERY ORDER MADE IN
C.R.P.(MD)No.1864 of 2022

DATED : 08.06.2023
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