
C.R.P.(MD)No.1864 of 2022.

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Date of Reserving the Judgment Date of Pronouncing the 

Judgment

19.04.2023 08.06.2023

CORAM:

THE HONOURABLE MR.JUSTICE C.SARAVANAN

C.R.P.(MD)No.1864 of 2022

and

C.M.P.(MD)No.8387 of 2022

1.Dinakaranpandian
Poomayilthai (Died)
2.Akilandeeswari
3.Chandrakala
4.Siriya Alagupandian    ... Petitioners

vs.

1.Muthurathinam Ammal
2.Nagajothi
3.Deivarani
4.Manikandan
5.Vasuki
6.Indhirani
7.Indhirani Ammal
8.Ukkirapandian
9.Viji Anandhi
10.Anandhi Priya
11.Ganesan      ... Respondents

Prayer :- Civil Revision Petition is filed under Article 227 of the 

Constitution  of  India,  against  the  fair  and  decreetal  order  dated 
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08.07.2022, passed in I.A.No.1 of 2021 in O.S.No.27 of 2018, on the file 

of the Additional District Court, Virudhunagar.

      For Petitioners   : Mr.C.Selvaraj

      For R1 to R6   : No Appearance

      For R7   : Mr.S.Parthasarathy

ORDER

The petitioners are the plaintiffs in O.S.No.27 of 2018 before 

the  Additional  District  Court  at  Virudhunagar.   The  petitioners  are 

aggrieved by the impugned order, dated 08.07.2022, passed in I.A.No.1 

of 2021 in O.S.No.27 of 2018.  The said I.A. was filed for amending the 

plaint under Order VI Rules 17 and 18 read with Section 151 of C.P.C. 

before commencement of the trial. 

2.By the impugned order, out of five amendments, the prayer for 

two amendments namely, the inclusion in Paragraph No.4 of the plaint, 

regarding the Will that is said to have been executed by the father of the 

petitioners  and  amendment  to  the  schedule  to  the  plaint  has  been 

rejected.  The relevant portion of the impugned order partly rejecting the 

application filed by the petitioners, reads as under:-
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''The main  contention  on  the  side  of  the  7th 

respondent  is  that  if  the  proposed  amendment  is 
allowed as it is, it would take away the admission 
made by the petitioners in the plaint. In this regard, 
already a judgment of the Supreme Court in the case 
M.Revanna Vs Anjanamma (D) by LRs and Others 
(2019) T.N.C.J 145 (SC) was submitted. Wherein it 
is held that

Civil  Procedure Code, 1908 - Order 6, Rule 
17 - Amendment in plaint of partition suit pleading 
that  a  prior  partition  had  taken  place  as  per 
memorandum of  partition  deed  dated  18.5.1972  - 
Application  filed  on  1.9.2008  -  Original  partition 
suit was filed in the year 1993 seeking partition and 
separate  possession  of  joint  family  properties  - 
Amendment  allowed  -  Set  aside  by  High  Court  - 
Legality  of  -  Perusal  of  record  –  Amendment  in 
plaint is not only belated but also not bona fide - If 
allowed would change the nature of suit as well as 
character - It would lead to a travesty of justice - It 
amounts  to  allowing  plaintiff  to  withdraw  their 
admission made in the plaint that the partition had 
not taken place earlier - Order impugned quashing 
the  order  allowing  the  amendment  is  confirmed  - 
Appeal dismissed.

In this case in para.4 of the plaint it is stated 
that  Thirunavukkarasu  Thevar  intestate  on 
14.07.1996  without  executing  any  kind  of 
documents  Now,  the  amendment  of  proposed 
amendments  is  to  the  effect  that  said 
Thirunavukkarasu Thevar executed a Will in favour 
of the petitioners. So, as per the above judgment and 
facts of this case, it is clear that if allowed it would 
take away the admission made by the petitioners in 
the original plaint. So, any amendment with respect 
to  the  fact  now  pleaded  that  Thirunavukkarasu 
Thevar executed a Will cannot be permitted. Hence, 
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with respect to the prayer for proposed item Nos.1 
and 5 is dismissed.

5.  The  other  amendments  are  sought  for 
regarding  the  date  of  death  Ukkirapandian  and 
amendment that one Indhirani who is the daughter 
of Thirunavukkarasu Thevar.  With respect to those 
amendments, there is no serious disputes and hence, 
the proposed amendment item Nos.2, 3 and 4 only 
are allowed.

6.In the result, this petition is partly allowed 
permitting  to  amend  pleadings  as  per  proposed 
amendment  item  Nos.2,  3  and  4.  Prayer  for 
amendment as proposed amendment item I and 5 are 
dismissed. No order as to cost.''

3.It appears that earlier an amendment was made after the second 

plaintiff died, to include the legal representatives of the deceased second 

plaintiff.  The averment in the affidavit filed in support of the petition for 

amendment read as under:-

''3.jhth  mry;  tof;F  epYitapy;  ,Ue;Jte;j 
epiyapy;  vdJ  rNfhjhpahd 
G+kapy;j;jha; ,we;Jtpl;lgbahy; \ahUf;F ,e;epH 9 Kjy; 
11  vjpHkDjhuHfis  thhpRfshf  NrHj;J  jhth  tof;F 
Nky;elj;jg;gl;L  tUfpwJ.   ,e;epiyapy;  jhth tof;Fiu 
rPHjpUj;jk;  nra;ag;gLk;nghOJ  vq;fshy;  vq;fsJ 
tof;fwpQhplk; xUrpy tpguq;fs; nrhy;y tpl;LNgha;tpl;lJ. 
mt;thW tpl;Lg;Nghd tp\aq;fs; jhth tof;fpy; vq;fisg; 
nghWj;jtiuapy; kpfTk; Kf;fpakhditfshFk;. vdNt \ 
tpl;Lg;Nghd  tp\aq;fis  jhth  tof;Fiuapy; 
NrHf;fg;glNtz;baJ  mtrpakha;  ,Uf;fpwJ.   mt;thW 
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tp;Lgl;Lg;Nghd tp\aq;fis jhth tof;Fiuapy; NrHg;gjpy; 
,e;epH  vjpHkDjhuHfSf;F  vt;tpj  epahakhd 
Ml;NrgidAk; ,Uf;f KbahJ. Mdhy; mt;thW tpLgl;l 
tp\aq;fis NrHf;fhjgl;rj;jpy; jhth tof;fpy; vq;fSf;Ff; 
fpilf;fNtz;ba epahakhd jPHT fpilf;fhky; Nghff;$ba 
#o;epiy  ,Ue;JtUfpwJ.  vdNt  ,e;epH 
tof;Fiuia  ,j;Jld;  jhf;fy;  nra;ag;gl;Ls;s  kDtpy; 
fz;l  tpgug;gb  kPz;Lk;  rPHjpUj;jk;  nra;Jnfhs;s 
mDkjpaspj;J  cj;jutpl  Ntz;baJ  mtrpakhAk; 
epahkhAk; ,Uf;fpwJ.  mt;thW ,y;yhjgl;rj;jpy; vdf;Fk; 
2 Kjy; 5 kDjhuHfSf;Fk; mNdf ,d;dYk; <L nra;a 
Kbahj ,og;Gk; Nehplf;$bajhf ,Uf;fpwJ.''      

4.It  is  submitted  that  no  prejudice  would  be  caused  to  the 

respondents,  as there will be no final determination on the issue as to 

whether  the petitioners are indeed entitled to partition the property of 

Late.Ukkirapandia  Thevar,  through  whom,  these  petitioners  claimed 

share  in  the  property.   Hence,  it  is  prayed  for  setting  the  aside  the 

impugned order, rejecting the prayer of the petitioners for amending the 

plaint in Paragraph No.4 and schedule to the plaint filed in support of 

O.S.No.27 of 2018.

5.On behalf of the seventh respondent, the learned counsel for the 

seventh respondent submits that the application itself was an abuse of 

process  of  the  Court,  inasmuch  as  the  issue  as  to  the  status  of  the 
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petitioners'  grandmother  Somu  Ammal,  the  petitioners'  father 

Thirunavukarasu  Thevar  and  his  brother  Thayumanasamy  has  been 

categorically decided not once, but twice in previous litigations that were 

filed for partition and declaration.  In this connection, a reference is made 

to the suit filed by Late.Muthuramalinga Thevar in O.S.No.61 of 1929, 

wherein the question regarding the status of the petitioners' grandmother 

Somu Ammal and their father, uncle and aunt came to be determined, 

wherein  it  has  been  held  that  the  said  Somu Ammal  was  neither  the 

legally wedded wife of Ukkirapandia Thevar nor the petitioners' father, 

uncle and aunt were the children of Late.Ukkirapandia Thevar.  

6.It  is  submitted  that  O.S.No.9  of  1970  was  also  filed  by  the 

petitioners'  father  Thirunavukkarasu  Thevar  along  with  their  uncle 

Thayumanasamy, in O.S.No.9 of 1970, for declaration, before the Sub 

Court, Ramanathapuram.  The said suit was also dismissed by the Sub 

Court, Ramanathapuram, vide judgment and decree dated 31.01.1976.  It 

is further submitted that the judgment and decree in O.S.No.61 of 1929 

was the subject matter of an appeal in A.S.No.343 of 1938, wherein also 

the petitioners'  grandmother and their  father,  uncle  and aunt  were not 
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recognized as the legal heirs of Late.Ukkirapandi Thevar.  

7.That  apart,  the  learned  counsel  for  the  seventh  respondent 

submitted  that  the  averment  in  the  affidavit  filed  in  support  of  the 

application is also bereft of any details and no reasons have been given 

except by stating that the petitioners failed to bring any application for 

amendment  after  the  application  was  filed  for  bringing  the  legal 

representatives of the second plaintiff on record.

8.The learned counsel for the seventh respondent further submits 

that the Will, dated 22.03.1995, which was said to have been executed by 

Late.Thirunavukarasu Thevar, the father of the petitioners [Plaintiffs 1 to 

5], has no relevance to the partition suit that has been instituted by the 

petitioners.   If  the  Court  is  inclined  to  dismiss  this  Civil  Revision 

Petition,  the  right  to  mark  the  Will  may  be  preserved  through  the 

custodian of the Will.

9.It  is  also  submitted  by  the  learned  counsel  for  the  seventh 

respondent that the precious time of the Court is  being wasted by the 
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petitioners by filing frivolous suits and applications and therefore, the 

present  Civil  Revision  Petition  should  be  dismissed  with  exemplary 

costs.  

10.I  have  considered  the  arguments  advanced  by  the  learned 

counsel  for  the  petitioner  and  the  learned  counsel  for  the  seventh 

respondent.

11.The  impugned  order  does  not  disclose  at  what  stage  the 

application for amendment of the plaint in I.A.No.1 of 2021 was filed by 

the petitioners herein.  As per proviso Rule 17 to Order VI of C.P.C., no 

application  for  amendment  shall  be  allowed  after  the  trial  has 

commenced, unless the Court comes to the conclusion that in spite of due 

diligence,  the  party  could  not  have  raised  the  matter  before  the 

commencement of trial.  

12.In this case, the application that was filed for amendment of the 

plaint was for five different amendments. Out of five amendments, the 

amendment  has  been  allowed  for  three  items,  whereas,  two  items 
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pertaining  to  the  alleged  Will  executed  by  the  petitioners'  father 

Late.Thirunavukarasu in favour of the first plaintiff on 22.03.1995, has 

been  denied.   The  petitioners'  father  Late.Thirunavukarasu  died  on 

14.07.1996.  The affidavit filed in support of the application is silent as 

to why the plaint was silent regarding the execution of the Will, dated 

22.03.1995 and as  to  when the  aforesaid  Will  surfaced warranting  an 

amendment to the plaint in O.S.No.27 of 2018.  The other amendments, 

which have been denied is the consequential relief of marking the above 

said Will.   However,  marking of  the Will  which is  said to  have been 

executed by the petitioners' father in favour of the first petitioner will not 

prejudice Defendant Nos.1 to 8/Respondent Nos.1 to 8 as it their case 

that the said Somu Ammal, the paternal grandmother of the plaintiffs in 

the  above  suit  and  great  grandmother  of  Defendant  Nos.9  to 

11/Respondent Nos.9 to 11 herein is not the wife of Late.Ukkirapandia 

Thevar, who said to have been died on 04.06.1938. Respondent Nos.1 to 

8  [Defendant  Nos.1  to  8]  are  said  to  be  the  descendants  of 

Late.Ukkirapandia  Thevar  through  his  third  wife  Nagammal  and 

daughter named ''Indirani''.  These defendants/respondents are said to be 

the  great  grandchildren  of  Late.Ukkirapandia  Thevar  and  third  wife 
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Nagammal.  By allowing amendment to introduce the Will at best will 

prejudice the rights of the children of Late.Thirunavakarasu, the father of 

the  petitioners/plaintiffs  and  grandfather  of  Defendant  Nos.9  to 

11/Respondent Nos.9 to 11 herein, they have not objected to the above 

amendment.  

13.Whether  there  was  an  admission  that  Late.Thirunavukarasu 

died intestate or executed a Will on 22.03.1995 is of no relevance if the 

parties to the properties had not partitioned earlier even if the petitioners' 

paternal  grandmother  Somu  Ammal  is  recognized  as  the  wife  of 

Late.Ukkirapandia Thevar.  

14.In my view, having allowed three amendments in favour of the 

petitioners,  no prejudice will  be caused to the Respondent Nos.1 to 8 

[Defendant Nos.1 to 8], if two other amendments are allowed.  There is 

no final determination of the inter se rights of the parties to the said suit 

by merely allowing amendments to the pleadings.   

15.The Hon'ble Supreme Court in Life Insurance Corporation of 
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India  vs.  Sanjeev  Builders  Private  Limited  and others  reported  in 

2018 (11) SCC 722, has held that the Court have to be liberal in allowing 

the application for  amendment.   Consequently, I  am inclined to  allow 

I.A.No.1  of  2021  to  the  extent  it  was  disallowed  by  the  Additional 

District Court, Virudhunagar.  The petitioners are directed to carry out 

necessary corrections in the plaint  in O.S.No.27 of 2018 before the II 

Additional District Court, Virudhunagar and file a clean copy by service 

a copy of the same to the respondents herein [defendants in the above 

suit].  The learned Additional District Judge, Virudhunagar, is directed to 

dispose the suit after framing issues and subjecting the parties to trial as 

expeditiously as possible.

16.This  Civil  Revision  Petition  stands  allowed  with  the  above 

observation.  No costs.  Consequently, connected Miscellaneous Petition 

is closed.  

NCC : Yes / No 08.06.2023

Index : Yes / No       

Internet : Yes / No
smn2

To
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The Additional District Judge,
Virudhunagar.
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C.SARAVANAN  , J.  

smn2

PRE-DELIVERY ORDER MADE IN

C.R.P.(MD)No.1864 of 2022

DATED : 08.06.2023
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