W.P.(MD).No.18622 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 01.09.2023
CORAM
THE HONOURABLE MRS.JUSTICE S.SRIMATHY
W.P.(MD).No.18622 of 2023

and
W.M.P.(MD).No0.15468 of 2023

Gopinath ... Petitioner
Vs.
1.The Joint Commissioner,
HR and CE Department,
Dindigul.
2. T.Ramesh ... Respondents

Prayer : Writ Petition filed under Article 226 of the Constitution of India,
praying this Court to issue a Writ of Certiorari, to call for the records relating to

the impugned proceedings dated 21.07.2023 in O.A.No.44 of 2022 on the file

of the first respondent and quash the same.

For Petitioner : Mr.V.R.Shanmuganathan

For R-1 : Mr.S.Kameswaran,
Government Advocate.

For R-2 : Mr.V.Chandrasekaran
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ORDER

This Writ Petition is filed to quash the order dated 21.07.2023 passed in

0.A.No.44 of 2022 on the file of the first respondent.

2. The contention of the petitioner is that Arulmighu Gopinathasamy
Thirukovil, Reddiar Chathiram, Dindigul District is a public Temple and is an
exempted Temple administered by Board of Trustees, as per the scheme. The
said Temple was administered hereditarily by the forefathers of the petitioner
from time immemorial. After 1927 Act, the then HR and CE Board, appears to
have settled scheme for administration and was subjected to challenge and
ultimately settled by the Hon'ble First Bench of this Court in A.S.No.2 of 1942

dated 07.04.1943. The relevant portion of the scheme is as follows:

(3

2. The temple of Sri  Gopinathaswami,
Kamakshipuram, Dindigul fo., Madura District, and its
endowments shall be administered by a board of 5 trustees
of whom tree shall be the three hereditary trustees
represented by the eldest male member of each of the three.
Families viz., (1) the family of the deceased 1* plaintiff and
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plaintiffs 3 to 8, (2) the family of the 2™ plaintiffs and (3)
the family of the 2" defendant and two other non-
hereditary trustees to be appointed by the Board.

3. The non-hereditary trustee shall hold office for
periods of five years from the date of appointment. They
shall be liable to be dismissed or suspended by the Board
for the reasons set out in Section 53 of the Act and the
Board's order shall be final.

4. The Board shall appoint one of the two non-
hereditary trustees as the managing trustee for such period
as it may deem fit”.

3. In the present Temple, the hereditary trustees will act as poosari also.
Originally, Subbaya Maniagaran have three sons through his four wives.
Gopalakrishna Maniam is the eldest son and he has inherited the same. Though
the said Gopalakrishna Maniam was having two wives, as per hereditary
succession, the first wife son namely, Subbiah Maniam has inherited from the
said Gopalakrishna Maniam. After demise of said Subbiah Maniam, his first
son Jeyaraman has inherited the rights. Thereafter, the petitioner Gopinath

being sole son has inherited the same from Jeyaraman.

4. The second respondent is claiming rights, is the son of Dharmar who
in turn was the son of Venugopal@ Rajamanickam son of aforesaid
Gopolakrishna Maniam through his second wife Anguthayammal has filed a

petition before the Joint Commissioner claiming that he is having hereditary
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rights along with the petitioner. The first respondent has issued notice to the
petitioner as well and the petitioner had appeared through an Advocate. The
contention of the petitioner is that the first respondent lack jurisdiction, since
already under Section 54 of HR and CE Act, as early as 2011 the rights are
conferred on the petitioner and to this effect the petitioner submitted evidence
to the first respondent. As per the petitioner, the enquiry was conducted without

any proper opportunity to the petitioner which is narrated in the affidavit is

W.P.(MD).No.18622 of 2023

extracted hereunder:
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“11. I submit that after taking cognizance of said
application, summons were issued to me by the I
respondent and I had appeared through my advocate. [
submit in-fact I respondent ought not have taken
cognizance of the said application and 1" respondent lacks
jurisdiction. Any how the matter was proceeded and was
posted to 24/04/2023 for our evidence. 1 submit that my
counsel had served my proof affidavit along with documents
on the other side and the matter was adjourned to
27/06/2023. I submit on that date my advocate was present
and for my absence, matter was adjourned to 04/07/2023. 1
submit on 04/07/2023, I was present and since my advocate
could not reach within time to the Court, the matter was
adjourned to 11/07/2023. I submit that on the date my
advocate who was present had sought for pause over, for
my examination. I submit that however it was rejected and
orders were reserved. I submit that by order dated
21/07/2023 the said O.A was allowed by I* respondent, in
favour of the second respondent ”.
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5. However, the same was refuted by the respondents by stating that the
petitioner did not participate in the enquiry properly. During the enquiry, the
petitioner has left the enquiry for which the respondents relying on
following paragraph:

“@mr@'g@’ﬁd} OSISTIIITGD LTy BiFeurs o fsnoCsmif’
DSBS D BIYLOME L1851 IT 601 10.03.1950 — &b ehul L
umsinfif'alsmsor LSS &% 1—-1p 61 &S LOSISITIIITED
LomIBEBILL_af’sbemsv. 1—1p 61 &I LSO BT IFIT 6D _Bdb Lisoor
ATHGHAPVHEO  HHed  WISTIGHHS 24.04.2023—10 CHS
GHTHHBIUL BsTaTgHl. eolTed [SlapLicoor  6UTHEAPELD 15800 d56D
FOFNPESIUL afsbemev. DB OMISTIT  HTHBed  GFiIFHlsiTen
D.8M.Jp—1 PHed 3 auedFufevmedr Db ausorhiHensTujld, THELDTLS
g Fubems bk G Bha  S&Hosimd el
SITeonGateodiigl S L TuHEsmeor 1 — 1D 6ISTOMISITIT _H60150)60L_ULI
GaHTLT  BLeagbosul’sr  apeold  eJbu@bHdustarmy.  Glums
24L.L.2023 Chalwedimi  15db Lisoor UTHGHAPVHBEO  [HdH6M6D
Fiyy Qg ol B GG ol FITy 66001 B(ch LOS)ISTIFIT
Suiy aupssiPebT SUTFTs o 6Teanmy oledilusnd NWHAH  GHTaoT_
m&  Slepucoor  aTEGHapHmd  HThHed  GFIWMDD,  uphG
Al FTyemonbd o HHHBCHTHEHD CUTH afFTFemudl &HafThdbLD
CombabCsTH  _BSStimbms  af G GaafCuifums  BhHa
BH0sIMD  Boubded  eIHHHBOHTsTeN  Cousodiig  HL LTS &eb
2 cengl. G NHoNPmE HeoL Gubm  afFmysmeonsalspd 1 — b
SIS TOMISTIT  HeuHFH — GHTTETTIOED,  DpeorTed 1580605601
JBL_6ULg HenBBHEMT  BeodiBMsol BBsoim  CuThensud BhHs 5 S0sdimiD
66015 356D GBITsiT6 GousodrLy U] 6iTer Bl GLOT &35 %'6b 1—1p
o1 ST Los0) BTy 601 CuTh@ PI0) 5 L0601 85 8560601
FnIooiLBH SIS THLD ®_6iTen gl 6T 60IMILD AP FITIy ms0016MII
CohOsTatih BL SHMHDGH 2 MIGImoruTHa)D, 1 — (b o1& TSIy
Devevns g pFlmevufed  anemy  CHmeImT  Hyinforyms  nfalbs
Gaucdigwr S Lmud  gHulLgl.  AHonPm@  SHleom  Dpliieny
Aaflshs AW bosilmor  maubHs  CHTon®B  LSTIT  Hrinfsb
Dl  GOEE alFryemeoor  GFhWNLL LY.  Dplieufsir  GDh
al FTyemsoonui’sd  LOIGTIT  SHeoisnisdL W Lognafed  GamebediILIL’ L
FhBHSmar  ombgH  elhe  sTSuapd  Aafbsalsbenen.  WCs
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Cruhdled CamMPBTHIMTLY &b SCHTUPmL  GUTMISSeDY  [iTeuTd
o femioujd,  Lemgz  UsfUD  gIIIMIBOBTEIM  GHTL_TLDL_ W
olsdiMID Heof'Gpeolwms 1FFBS powurdH olel GMHE& afFmyamsonui’sd
GIIUTS UL BOHIT 001 H6iTaTITy.

6. The learned counsel appearing for the respondents submitted that the
petitioner without subjecting himself for cross examination, but had abandoned
enquiry. Therefore, the first respondent has passed an order. The learned
counsel appearing for the second respondent further stated that even if it is
exparte order, the petitioner is having remedy to file a petition to set aside the
exparte order. But the claim of the petitioner is that the first respondent has
conferred the jurisdiction on himself as a revision authority. When the authority
has already passed an order as early as 2011, he cannot review his own order.
Therefore, the claim of the petitioner is that the first respondent has passed an

order without any jurisdiction.

7. It is seen from the records that the second respondent is claiming rights
through a partition deed which was executed in the year 1950. In the partition
deed, it has been stated that the parties are entitled for poojari rights and the

relevant portion is extracted hereunder:
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Bos@G LLyelsors Dabs aumd Wf CamPsns Fmb  Chmaladsr
wewez  (peomiuy  Biokd oHuBD  STemsallsd 1 BuUF UM

utHursap 2 t0 & Buisdt und unHursa)d Daba CUTE S5
auy  Geusdiigwigl 6redimId HIDDCITI &P 19wl af&HHBCHTso
ursinfifalsmer _&eua6Csug.

8. The contention of the petitioner is that the second respondent
ancestors have not implemented the said rights which is granted under partition.
Admittedly, the second respondent is a great grandson of the original right
holder namely, Gopalakrishna Maniam. In the partition the first wife son
Subbiah Maniam as one part and the second wife sons namely Venugopal
Maniam, Krishnasamy Maniam, Muthu (minor at that time of partition),
Paramasivam (minor at that time of partition) as second part had divided the
rights of poojariship. But the said four persons have not claimed any rights all
these years. The second respondent is the third generation who is claiming
right. Admittedly, the limitation is one of the issues among the parties. The
other issue raised by the petitioner is that the Joint Commissioner has already
passed an order recognizing the right of the petitioner as early as 2011 and the
petitioner’s ancestors right were recognized all these years from the date of

partition i.e. 10.03.1950.
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9. The crucial issue whether the rights granted in the partition deed dated
10.03.1950 can be implemented after the period of limitation ought to be
decided by the appropriate court. Therefore, 2™ ought to approach the
competent civil court to implement the partition deed and the issue of limitation
ought to be decided by the civil court only and the HR&CE authorities is not
having any jurisdiction to decide the issue. Hence the impugned order is
quashed. The 2™ respondent may prefer suit in competent civil court and seek

remedy.

10. With the above direction, this Writ Petition is allowed. There shall be

no order as to costs. Consequently, connected miscellaneous petition is closed.

01.09.2023
NCC : Yes/No
Index : Yes / No
Internet : Yes/ No
Nsr
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To

The Joint Commissioner,
HR and CE Department,
Dindigul.
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S.SRIMATHY, J.

Nsr

W.P.(MD).No.18622 of 2023

01.09.2023
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