C.R.P.(MD).No.917 of 2018

-BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 16.08.2023
CORAM:
THE HONOURABLE MR.JUSTICE C. KUMARAPPAN

C.R.P.(PD)MD)No0.917 of 2018

S.Mariappan ... Revision Petitioner/Plaintiff
_VS_

1. Palanichamy
2. Tmt.Muniammal ... Respondents1 and 2/ Defendants

PRAYER: Civil Revision Petition is filed under Article 227 of Constitution
of India, against the order dated 15.09.2017 passed by the I Additional
District Munsif, Dindigul in O.S.No.205 of 2007 referring to the report
received from District Registrar, Dindigul in D.No0.4429/A1/2017, dated

28.08.2017.
For Petitioner : Mrs.Juliet Latha

For Respondents : No appearance

ORDER

The present Civil Revision Petition has been by the petitioner under
Article 227 of Constitution of India, against the order dated 15.09.2017

passed by the I Additional District Munsif, Dindigul in O.S.No.205 of 2007
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referring to the report received from District Registrar, Dindigul in D.No.

4429/A1/2017, dated 28.08.2017.

2. The petitioner herein is the plaintiff and the respondents herein are

the defendants before the Court below.

3. For the sake of convenience, the parties will be referred to as per the

litigative status before the trial Court.

4. The learned counsel appearing for the petitioner would submit that
the impugned order of the Court below dated 15.09.2017, directing the
petitioner herein to pay stamp duty with penalty in sum of Rs.2,09,980/-
(Rupees Two Lakhs Nine Thousand Nine Hundred and Eighty only), based
upon the plaint document No.6, is contrary to the provisions of Transfer of
Property Act. It is the further submission of the learned counsel for the
petitioner that the plaint document No.6 is only a Uzhavadai Pathiram
(2_eusmL uGHHTW) and the same is not the usufructuary mortgage. Hence,

prayed to allow this petition.
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5. For easy consideration and ready reference, the relevant portion of
the said document is extracted:

“Olouiley Hemwi  CFTHMSLICILITRSSHI 1.09.1992
1 CHzliled B 2 6uHl BLHSSH 1 6MFBI  [BLIT
Y&HaImr S.R.0.661/92 1b pLoLgns @5.55,000/- &&
IURBIBOIBTHSSHINTONT  FBHLISHTD -1 B 2 eisl
BLIBSG BIOIO6O 1 eugl  BUT  apumdl  60,000/- %@
IWRBBCIBTHS ST LG GBI B -2, Bl 3 eusl
BLBSS B 1 Ukl BUT 25.04.96 1D BCHPluiled
¢5.60,000/- && 61UpBIHCBTHSSHITT LGIT GBIl (® 3
4B Coming 3 apeiny Uil 1 mIG6IeT  ApsVILD  FniQiLl
&Ll  OBTems  @5.1,75,000/- S eI IgbEHL
LG6VTS  QHeomguiled — Hewil_ild,  BIOIED 1 6B/
BLBBG — CFTHBHIOTEN — BfQUiley  H6Wil  LjEhemF
CoHmi' 1 1b efigplened BBl (PH6O IMBLLID 3 APTBISS
BIOOO 2, 3 [BLTSHT 2_[peienl  GIFUISHI DeDIiedhe]
U Couemriouis)  eTeiimyd,  GomLing  UTUIST  (PIghd
BIeD 1 euHl BLT ClomLlg &L 6 6IHTensD @b.
1,75,000/- 16 BoIhled 2, 3 [BLTS6T 6UFID GCIFeVISHSBID
&TevD  edewy  BOWOeY 2,3 BLTHEET  [BlevSHemd
2 jpouemt  GFUIHI  euFCeemiiguidhl  6TemID,  Beof]
BOIWED 16Ukl BLT BOWOD 2,3  [BLITSEBSSH 6L IQ
CFeVIss — BChemaduiledemev  eTeoimld,  [BLD  cpedifleor

FIDIDHUTGO  6TUPPH) GBI 6)iTdHLomeonD.[ ]
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6. On perusal of the same, the persons numbered in 2 and 3 in the
said deed were permitted to do agricultural operation in the property, and also

permitted to retain the profits in lieu of the payment of interest.

7. At this juncture, this Court would like to refer to Section 58 (d) of
the Transfer of Property Act is as follows:

“Section 58. “Mortgage”, “mortgagor”,
“mortgage-money” and “Mortgage — deed”
defined.-

(d)Usufructuary mortgage. —Where the
mortgagor delivers possession 1[or expressly or by
implication binds himself to deliver possession] of
the mortgaged property to the mortgagee, and
authorises him to retain such possession until
payment of the mortgage-money, and to receive the
rents and profits accruing from the property 2[or
any part of such rents and profits and to appropriate
the same] in lieu of interest, or in payment of the
mortgage-money, or partly in lieu of interest [or]
partly in payment of the mortgage-money, the

transaction is called an usufructuary martgage and
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the mortgagee an usufructuary mortgage.”

8. According to the above Section, where the mortgagor delivers
possession and authorises him to retain such possession and also permitted to
receive rents or profits of the property in lieu of the interest, then such a
transaction would squarely comes within the definition of “Usufructuary

mortgage”.

9. Therefore, this Court is of the view that the impugned order
passed by the Court below on 15.09.2017 is perfectly in order and this Court

could not find any infirmity in the same.

10. In the result, this Civil Revision Petition is dismissed. There shall

be no order as to costs.

16.08.2023
NCC . Yes/No
Index : Yes/No
Internet : Yes/No
ebsi
To

1. The I Additional District Munsif,
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Dindigul.
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C.KUMARAPPAN.J.

ebsi

C.R.P(PD)(MD)No0.917 of 2018

16.08.2023



