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PRAYER:- Appeal Suit filed under Order 41 Rule 1 r/w Section 96 of the
Code of Civil Procedure against the Judgment and Decree, dated
30.06.2015, made in O.S.No.3 of 2011, on the file of II Additional
District Court, Trichirappalli.
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: No Appearance for R.7

JUDGMENT

The Appeal Suit is directed against the judgment and decree
passed in O.S.No.3 of 2011, dated 30.06.2015, on the file of II Additional

District Court, Trichirappalli.

2. The suit is for partition.

3. For the sake of convenience and brevity, the parties will

hereinafter be referred as per their status/ranking in the original suit.

4. Admittedly, the first defendant and the second defendant are the
husband and wife and that the plaintiff and the defendants 3 to 5 are their
daughters and the sixth defendant is their son. The plaintiff, by alleging
that the suit properties are the Hindu undivided joint family properties,

has laid the above suit for partition claiming 1/6™ share in the suit
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properties invoking the Hindu Succession Amendment Act 2005. The
defendants 1 and 2 have taken a defence that “B” schedule propertiy is
the separate property of the second defendant, that items 11 and 12 in
“A” schedule properties were purchased by the first defendant in the
name of the second defendant for the benefit of the second defendant and
that items 1 to 10 in “A” schedule properties were obtained by the first

defendant through partition effected on 09.02.1996.

5. Upon perusing the pleadings, the trial Court has framed the
following issues:

(i) Whether the plaintiff is entitled to 1/6™ share in the suit
property?

(i1) To what relief?

6. During trial, the plaintiff has examined herself as P.W.1 and
exhibited 3 documents as Exs.A.1 to A.3. The defendants have examined
the second defendant as D.W.1 and three other witnesses as D.W.2 to
D.W.4 respectively and exhibited 14 documents as Exs.B.1 to B.14. The
trial Court, upon considering the evidence, both orally and documentary

and on hearing both sides, has decreed the suit partly granting
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preliminary decree for partition of 1/6 shares in the items 1 to 10 of “A”
schedule properties and dismissed the suit with respect of items 11 and
12 of “A” schedule properties and “B” schedule property. Aggrieved by
the dismissal of the suit with regard to items 11 and 12 of “A” schedule
properties and “B” schedule property, the plaintiff has come forward with

the present appeal.

7. It is pertinent to note that the plaintiff herself has specifically
admitted in her evidence that “B” schedule property was owned by her
maternal grandfather — Vannimuthu Muthuraja, that he had executed a
Will in favour of his wife — Kunjammal, that after the death of
Vannimuthu Muthuraja, Kunjammal had executed a Will in favour of her
daughter — second defendant herein and that after the death of the said
Kunjammal, “B” schedule property came to be owned by the second

defendant.

8. Considering the above admission of the plaintift and also taking
note of the fact that the plaintiff has failed to produce any evidence to
show that “B” schedule property was purchased by the first defendant in

the name of the second defendant with the help of the joint family
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nucleus, the trial Court has come to a decision that “B” schedule property
i1s the separate property of the second defendant and on that basis,

dismissed the suit with respect to “B” schedule property.

9. When the appeal is taken up for hearing, the learned Counsel for
the appellant would fairly concede that the appellant is not having any
case with respect to “B” schedule property and that they are restricting
their appeal with regard to the items 11 and 12 of “A” schedule

properties.

10. The learned Counsel for the appellant would submit that the
defendants 1 and 2 in their written statement have specifically stated that
items 11 and 12 of the “A” schedule properties were purchased by the
first defendant with the help of the income received by the first defendant
from his job in Civil Aviation department and from the savings and the
loan obtained and constructed houses therein, that the second defendant
in her evidence would say that she has not furnished any particulars with
regard to the jewels received from her mother, that she has not produced
any document to show the availability of money for purchasing the said

properties, that a combined reading of the written statement averments
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and the evidence of D.W.1 makes it clear that items 11 and 12 of “A”
schedule properties were purchased by the first defendant out of his
earnings in the name of the second defendant and that therefore, they are
the separate properties of the first defendant and that since the first
defendant had died intestate during the pendency of the suit, the plaintiff,
being one of his legal heirs, is certainly entitled to get 1/6™ share in the

said properties.

11. The learned Counsel would further submit that since the said
properties were purchased out of the funds of the first defendant in the
name of his wife — second defendant, the transaction cannot be termed as
Benami transaction and as such, the Benami Transactions (Prohibition)
Act, 1988, has no application to the case on hand and that therefore, the
appeal deserves to be allowed in respect of items 11 and 12 of “A”

schedule properties.

12. The learned Counsel for the respondents would submit that in
the written statement filed by the defendants 1 and 2, the first defendant
has specifically stated that out of his love and affection towards his wife

— second defendant, the said properties came to be purchased in her
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name, that the intention of the first defendant in purchasing the items 11
and 12 of “A” schedule properties was to the benefit of his wife and he
did not make any claim of title over the said properties during his life
time and that therefore, the plaintiff is not entitled to make any claim for
any share in the said items of the properties. He would further submit
that as per the provisions of the Benami Transactions (Prohibition) Act,
the presumption would be that the properties purchased in the name of
wife or unmarried daughter, the same would be their absolute property,
that the plaintiff has taken a new plea in the appeal, which has not been
backed up by any pleadings or evidence that the first defendant was the

real owner and that therefore, the appeal is liable to be dismissed.

13. The points for consideration are

(1) Whether the trial Court erred in giving a finding that the items
11 and 12 of “A” schedule properties are the separate properties of the
second defendant, despite showing the specific stand taken by the first
defendant himself that he has purchased the said properties from his own
income and the loan obtained by him and that the second defendant has

not produced any evidence to show that she had means to purchase the
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properties and also the fact that the Benami Transactions (Prohibition)
Act, 1988 has no application to the case on hand?

(2) Whether the judgment and decree of the trial Court with regard
to the items 11 and 12 of “A” schedule properties is liable to be
interfered with?

(3) To what other reliefs, the parties are entitled?

Points 1 to 3:

14. 1t 1s the specific case of the plaintiff in the plaint that “A”
schedule properties are the Hindu undivided joint family properties and
that since she got married in 1997, she is entitled to get 1/6™ share in “A”
schedule properties as per the Hindu Succession Amendment Act 2005.
But in the appeal, as already pointed out, the plaintiff has taken a new
stand that items 11 and 12 of “A” schedule properties are the separate
and absolute properties of his father — first defendant and that since he
had died intestate during the pendency of the suit, being the Class-I heir,
she is entitled to get 1/6™ share in the said properties, along with her

mother, brother and sisters.
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15. It is fundamental that any amount of pleadings without
evidence and any amount of evidence without pleadings are of no use.
As rightly contended by the learned Counsel for the respondents, the
plaintiff has nowhere canvassed a stand before the trial Court that items
11 and 12 of “A” schedule properties are the separate properties of his
father — first defendant. On the other hand, she has taken a stand that the
said two items of proper were also their joint family properties.
Considering the above, as rightly contended by the learned Counsel for
the respondents, the plaintiff cannot canvass such a new plea which is
contrary to her earlier plea raised and rejected by the trial Court. Even
assuming for arguments sake that the plaintiff is entitled to take such a
stand before the appellate Court, it has to be seen whether the items 11
and 12 of “A” schedule properties are the separate properties of the first

defendant.

16. Admittedly, items 11 and 12 of the suit properties stand in the
name of the second defendant. It is also not in dispute that those two
properties were purchased by the first defendant in the name of the
second defendant. It is also not the case of the second defendant that she

had only supplied funds for the purchase of the suit properties. In the

https://iwww.mhc.tn.g&y/ipQudis



A.S.(MD)No.45 of 2016
joint written statement filed by the defendants 1 and 2, in paragraph
No.15, they have specifically stated that the first defendant was working
in Civil Aviation department of the Central Government for 18 years and
with the help of the income derived from his job, savings and the loan
obtained by him, he purchased the said two items of the properties and
made constructions therein. It is necessary to refer paragraph No.17 of

their written statement hereunder for better appreciation:

“lip (Pggans 36 apL _HMTS 10HEEN AT LN HHlmDUP6D
usnfufeb DoTHGH v lingurs usal o wira] GUIN Skd HoL_5Hs
FOUMSHmeb  GHTaotih  GHBIDUD  BLHE ~adiy  GFl%H D&
SigiemL_ufsd 210  1PgHamdy  Guuifled ~smer Ul L pufsd g
af B HIFFymiusialuPed g &STad wemsorujd Sgud  GuDMIsTETTIT.
SosLyminsiafufsd Fgud  cubm  sTedismerufsd  af B B [HausHS
_Se0igIemL_l ~FOemuS  GEHTeatiBlD 11D el&Teumsy  Hmwedr  usofyiflhs
Dy IS Hemmui’sd GL 601 GUDMID ~obUL  afL’ L emsl 6%l  Losneotalufsir
Guwifleb o siten DednPeorrepd UTESSITID B 19 %  CHTHBHHITETTIT.
sreoral sramr A 1l-aig @’ Gangsmer  SeIPymimsia?

GansBrsT  sTamr A DL aimaon 12 aug P L ~smesr B 19

afl 1 irsr 110 1Pgsflandsd 1Tals apomend of &b B g
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17. The first defendant has specifically stated that out of love and
affection, he had constructed the houses in the properties purchased by
him in the name of his wife — second defendant. Considering the above,
it is very much clear that the first defendant has specifically stated that he
had purchased two items of properties and made constructions therein for
the benefit of his wife-second defendant. It is necessary to refer Section
3 of the Benami Transactions (Prohibition) Act, 1988:

“3. Prohibition of benami transactions:

1. No person shall enter into benami transaction.

2. Nothing in sub-section (1), shall apply to the purchase of
property by any peron in the name of his wife or unmarried daughter
and it shall be presumed, unless the contrary is proved, that the said
property had been purchased for the benefit of the wife or the unmarried

daughter.”

18. No doubt, sub-section 2 has been substituted by Act 22 of 1996
with effect from 20.09.1995. Subsequently, the said sub-section has been
omitted by Act 43 of 2016 with effect from 01.11.2016. In the case on

hand, items 11 and 12 of “A” schedule properties were purchased on

30.10.2011 and 18.05.2000 respectively.
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19. The learned Counsel for the respondents has relied on the
following decisions to stress his point that sub-section (1) of section 3 of
the Benami Transactions (Prohibition) Act, 1988, shall not apply to the
purchase of property by any person in the name of his wife or unmarried
daughter, if the same had been purchased for the benefit of the wife or
the unmarried daughter:

(1) 1997(2) MLJ 46 (Parvathiammal Vs. Solaiammal and
another):

“Para 14.

The general presumption should be that the husband thought
fit to purchase some of the items of the properties in the
name of his wife for her benefit and welfare. Such
presumption would be in our view be strong in a case where
the very case of the plaintiff is that all properties belonging
to the father are his self-acquisition and not that they were
purchased from out of any ancestral nucleus or nucleus
coming tout of the joint family or coparcenary property or
funds. In such cases, Courts have been insisting upon very
strong and specific claim at the instance of the defendants
who project the claim of benami, making it also obligatory
on the part of such person to prove the same that the

acquisition was not meant to be for the benefit or welfare of
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the person in whose name it was acquired but it was for the
family only and that the ostensible owner was merely a
name-lender. In this case, there is no such plea or assertion
and the evidence is also slender and practically nil from the
side of the plaintiff who failed to make any specific plea as
above and produce any independent evidence except

examine herself on the plaintiff's side. ....... 7

(i) TK.Krishnan Vs. Kalavathi and another (A.S.No.162 of

dated 16.02.2023)

“12. Though it appeared that the property had been
purchased by the plaintiff in the name of the Ist defendant,
the law presumes that it had been purchased in the name
of the Ist defendant for her benefit. As per Clause 3(2)(a)
of the Benami Transactions (Prohibition) Act, 1988, the
Court shall presume unless the contrary is proved that the
property has been purchased for the benefit of the wife or
unmarried daughter. The suit property has been purchased
in the name of the wife, the husband and wife lived
together in the suit property Item No.2 till dispute arose
between them. Thus, the legal presumption is in favour of
the 1st defendant. Though the deposition of PW1 and DW1

reveals that several disputes arose between them
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regarding their matrimonial issues, admittedly, the suit
schedule property stands in the name of the Ist defendant
and that being the factum established, the Trial A.S.No.
162 of 2017 Court made a finding that even if the property
was purchased from and out of the funds of the plaintiff, it
was purchased for the benefit of the 1 st defendant / wife.

15. The suit was instituted for declaration and permanent
injunction. Though the plaintiff was in possession of the
Suit property the Trial Court A.S.No.162 of 2017 found
that the plaintiff purchased the property for the benefit of
the Ist defendant, who is none other than his wife and
from out of their relationship two sons were born and at a
later point of time there was a dispute between the
plaintiff and the Ist defendant and subsequently, the Ist
defendant lived separately.

16. Admittedly, the suit property was purchased in the
name of the 1 st defendant and the sale deed was marked
as Ex.Al and Patta was marked as Ex.A2, which also
stand in the name of the Ist defendant. The transaction
and execution of sale deed in favour of the Ist defendant
has not been hit by the provision of the Benami
Transactions (Prohibition) Act, since the plaintiff is the
husband of the 1st defendant.”

20. The above decisions are squarely applicable to the case on
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hand. Section 3(1) of the Benami Transactions (Prohibition) Act
mandates that no person shall enter into any benami transaction and sub-
section 2 contemplates that sub-section (1) shall not apply, when the
purchase of the property by any person in the name of his wife or
unmarried daughter and it shall be presumed, unless the contrary is
proved, that the said property had been purchased for the benefit of the
wife or the unmarried daughter. As per the provisions of the Benami
Transactions (Prohibition) Act, even though the husband has purchased
the properties in the name of his wife or unmarried daughter, there is a
presumption that it is for the benefit of the wife or unmarried daughter,
unless the contrary is proved. If a husband takes a plea that the property
in question was purchased in the name of his wife, not for the benefit of
his wife, but for the benefit of the family, then it is for the husband to
plead and prove that he had no intention to benefit his wife by the said

purchase.

21. It is settled law that the burden of showing that a transfer is a
benami transaction always lies on the person who asserts it. In our
Society, if a husband provides money for purchasing the property in the

name of his wife, the transaction does not necessarily imply benami
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transaction and as per the provisions of the Benami Transactions
(Prohibition) Act, 1988, the Court has to presume that the purchase was

made only for the benefit of his wife or unmarried daughter.

22. In the case on hand, the plaintiff — one of the daughter of the
defendants 1 and 2, has claimed that though the properties are standing in
the name of his mother — second defendant, the same are separate and
absolute properties of his father-first defendant. As already pointed out,
it is pertinent to note that the first defendant has not claimed any right or
ownership over the items 11 and 12 of “A” schedule properties from the
second defendant. But on the other hand, the first defendant has
specifically admitted that the said properties were purchased and the
buildings were constructed therein in the name of his wife — second
defendant and the same was made out of his love and affection towards
the second defendant. Since the first defendant himself has stated that
items 11 and 12 of “A” schedule properties were purchased for the
benefit of the second defendant, the plaintiff has absolutely no locus
standi to question the same and claim that the properties are the separate

properties of his father.
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23. Considering the above, the finding of the learned trial Judge

that items 11 and 12 of “A” schedule properties are the properties of the
second defendant and as such, the plaintiff is not entitled to claim any
share in the properties cannot be found fault with. Hence, this Court
concludes that the above Appeal Suit is devoid of merits and the same is
liable to be dismissed. Considering the other facts and circumstances
and the relationship between the parties, the parties are to be directed to

bear their own costs and the above points are answered accordingly.

24. In the result, the Appeal Suit is dismissed. The parties are

directed to bear their own costs.
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