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Prayer:  Appeal Suit is filed under Order 41 Rule 1 & 2 r/w. Section 96 of C.P.C, 

1908,  praying  to  set  aside  the  Judgment  and  Decree  dated  26.04.2016  made  in 

O.S.No.34 of 2006, on the file of III Additional District Court, Tirunelveli.

For Appellant   :Mr.M.Ajmal Khan 

      Senior Advocate 

      for M/s.Ajmal Associates      

For R1    : Mr.G.Prabhu Rajadurai

For RR2 & 3  : No appearance
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JUDGMENT

The third defendant aggrieved by the Judgment and Decree dated 26.04.2016, 

of the Trial Court in O.S.No.34 of 2006 has filed the above appeal.
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2. The brief facts leading to the Appeal are as follows :

The  suit  properties  originally  belonged  to  the  1st  defendant's  mother,  who 

executed the Will dated 30.09.1999 in favour of the 1st defendant.  The 1st defendant 

as the owner of the suit properties executed the suit Sale Agreement dated 29.08.2005 

in favour of the plaintiff for a sale consideration of Rs.1,00,000/- per acre and paid an 

advance of Rs.1,50,000/- on the day of the Agreement for the sale of 12.73 acres of 

lands in Pudukulam Village, Palayamkottai registration district, in Patta No.391, in 

survey numbers mentioned in the schedule of properties.   Encumbrance free Sale 

Deed was to be executed within 4 months of the Sale Agreement.  But it was also 

recited that if the plaintiff paid any amounts in the interregnum lands proportionate to 

the amounts received were to be alienated.  According to the plaintiff possession was 

also hand over to him.  The plaintiff pleaded that the defendant's had suppressed the 

existence of 2 mortgages over the suit properties and further stated that the delay in 

completing  the  sale  transaction  was  due  to  defendant's  inability  to  discharge  the 

mortgages in time.  The plaintiff further stated that he was ever ready and willing to 

perform his part of the contract but the defendant's evaded performance.  Meanwhile 

the  1st  defendant  executed  the  settlement  dated  24.02.2006 in  favour  of  the  2nd 

defendant and she in turn sold the suit properties to the 3rd defendant under 2 Sale 

Deeds dated 07.04.2006.  According to the plaintiff the 2nd and 3rd defendant were 

not bonafide transferee's.  As the 1st defendant failed to keep up his promise under 

the  Agreement,  the  plaintiff  issued  the  suit  notices  dated  15.04.2006  to  all  the 

defendant's to which unconvincing replies were sent by the defendant's on 19.04.2006 
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and 25.04.2006.  Therefore the plaintiff filed the suit praying for specific performance 

of the suit Agreement among other reliefs. 

3. The 1st and 2nd defendant's filed a common written statement denying the 

plaintiff averments.   The specific case of the 1st defendant was that the suit  Sale 

Agreement was a forged document.  The defendant's submitted that as there was no 

such sale agreement, the settlement Deed as well as the Sale Deeds in favour of the 

2nd and 3rd defendants respectively were valid and unassailable.  The defendant's in 

any event, denied that the plaintiff was ever ready and willing to perform his part of 

the contract and further stated that even the suit notice was issued by the plaintiff 

long after the time stipulated for completion of the sale, and that too after third party 

rights  were  created  under  the  Settlement  Deed  and  the  sale  Deeds  in  favour  of 

defendant's  2  and 3  respectively.   According to  the  defendant's  1  and 2,  the  3rd 

defendant was a bonafide purchaser for value.

4. The 3rd defendant filed a written statement on similar lines as that of the 

defendant's 1 and 2.  The 3rd defendant added that the plaintiff was not entitled to the 

equitable and discretionary relief of specific performance as he had approached the 

Court  with  unclean  hands.   The  3rd  defendant  reiterated  that  he  was  a  bonafide 

purchaser of the suit properties and therefore prayed for the dismissal of the suit.

5. In the Trial Court, the plaintiff examined himself as P.W.1, the attestor of the 
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sale agreement as P.W.2 and one other witness as P.W.3 and marked Exs.A.1 to A.18 

on his side. The defendants on the other hand, examined seven witnesses and marked 

Exs.B.1 to B.20 on their side. The expert opinion was filed as Court document Ex.C.

1.

The Trial Court framed the following issues:-

1/ 29/08/2005 njjpapl;l fpiua xg;ge;j gj;jpuk; cz;ikahdjh>
  rl;lg;go epiyf;fj;jf;fjh>

2/  thjpnfhhpa  xg;ge;jj;ij  epiwntw;w  jahh; 
epiyapy; ,Ue;jhuh>

3/ thjp nfhhpa Vw;wij Mw;Wf ghpfhuk; fpilf;ff;Toajh>

4/ thjpf;F ntW vd;bdd;d ghpfhuk; fpilf;fj;jf;fF>

gpd;gpl;L TLjy; vGtpdhf;fs; tidag;gl;Ls;sJ

5/ 1k; gpujpthjp. 2k; gpujpthjp vGjp itj;j brl;oy;bkz;l;  
 gj;jpuk;  thjpia  Vkhw;w  ntz;Lbkd;w  nehf;fj;jpy; 
   nkhroahf  jahhpf;fg;gl;ljh>

6. The Trial Court on the basis of the pleadings and the evidence on record held 

that the Suit Agreement was valid and that the plaintiff was ready and willing to 

perform his part of the contract.  The Trial Court further held that the settlement Deed 

in favour of the 2nd defendant and the sale Deeds in favour of the 3rd defendant were 

not  bonafide  transactions  and  hence  decreed  the  plaintiff's  suit  for  specific 

performance.  Aggrieved by the Judgment and Decree of  the trial  Court,  the third 

defendant in the suit has filed the above appeal.
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7. The points that rise for determination in this appeal are as follows:-

1. Whether the suit sale agreement dated 29.05.2008 is valid and enforceable in law?

2. Whether the plaintiff was ever ready and willing to perform his part of the contract.

3.  Whether  the  third  defendant  was  a  Bonafide  purchaser  for  value  without 

knowledge of the suit sale agreement?

4. Whether the plaintiff is entitled to the discretionary relief of specific performance 

of the sale agreement dated 29.08.2005?

5. To what other relief is the plaintiff entitled to?

The  parties  will  be  referred  to  as  per  their  rank  in  the  Trial  Court  for 

convenience sake.

8. Facts in brief:

The undisputed facts are that the suit properties originally belonged to the first 

defendant’s  mother  and she  executed  a  Will  on 30.09.1999 in  favour  of  the  first 

defendant, bequeathing the suit properties in favour of the first defendant.  It is the 

plaintiff's case that the first defendant as the owner of the suit properties entered into 

an unregistered sale agreement under Ex.A.1 dated 29.08.2005, with the plaintiff for 

sale  of  the  suit  scheduled  properties  to  an  extent  of  12.73  acres  in  Puthukulam 

Village, in patta number 391. The sale consideration was fixed at Rs.1,00,000 per 

acre and an advance of Rs 1,15,000 was paid at the time of the agreement. The time 

stipulated in the sale agreement was four months.

9. According to the plaintiff, he was always ready and willing to perform his 
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part of the contract, but it was the first defendant who committed breach by executing 

a settlement deed in favour of the second defendant, who in turn executed the sale 

deeds in favour of the third defendant. According to the plaintiff, the third defendant 

was not a Bonafide purchaser.

10.  On the other hand, it was the defendant’s case that the plaintiff forged the 

first defendant’s signature in the suit sale agreement, that the first defendant executed 

a settlement deed in favour of the second defendant who in turn executed the sale 

deeds in favour of the third defendant for valuable sale consideration, that the third 

defendant was a Bonafide purchaser,  and that  as  the plaintiff  had approached the 

Court with unclean hands he was not entitled to the discretionary relief of specific 

performance.

SUBMISSIONS

11. The learned Senior counsel for the 3rd defendant submitted that the suit 

sale agreement was a forged document, that the plaintiff filed to satisfy the mandatory 

requirements of 16(C) of the Specific Relief Act, that the plaintiff’s case was a bundle 

of lies, that as the plaintiff approached the Court long after the expiry of the time 

stipulated in the agreement it shows that he was not ready and willing to perform his 

part of the contract  in terms thereof,  and that the plaintiff  was not entitled to the 

discretionary relief of specific performance as he approached the Court with unclean 

hands and when third party rights were created. The learned Senior counsel further 

submitted that the expert opinion was called for as regards the execution of the sale 
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agreement by the first defendant and the handwriting expert, categorically stated that 

the signatures, Q1 and Q2 in the first two pages matched with the admitted signature, 

but as regards the signature in the third page, no opinion could be given. The learned 

Senior counsel further referred to the various documents and the oral evidence of the 

witnesses  to  drive  home  the  point  that  the  plaintiff  was  not  entitled  to  the 

discretionary relief of specific performance.  The learned Senior counsel relied on 

several  Judgments  in support  of  his  submissions which will  be referred to  in  the 

course of the Judgment. 

12. The counsel for the plaintiff on the other hand submitted that the appeal 

filed by the 3rd defendant was not maintainable, that the First defendant executed the 

sale  Agreement  in  favour  of  the  plaintiff  and  the  opinion  of  the  expert  that  the 

signatures in pages 1 and 2 of the sale deed matched with the admitted signature of 

the defendant, was enough to show that the sale deed was not a forged document, that 

the plaintiff was ever ready and willing to perform his part of the contract and to 

show his readiness and willingness he had deposited the balance sale consideration of 

Rs.11,58,000/-  before  the  Trial  Court.  The defendants  approached the Court  with 

unclean hands and so the defence of the defendants should be rejected. The counsel 

therefore submitted that the plaintiff was entitled to the relief of specific performance. 

The counsel for the plaintiff also referred to the documents filed in the suit and also 

the  evidence  of  the  parties  in  support  of  his  submissions.  The counsel  relied  on 

various judgments in support of his case which will be dealt with later.
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13. Before venturing into the points for determination, the submission of the 

learned  counsel  for  the  plaintiff  that  the  3rd  defendant  who  was  the  subsequent 

purchaser was not entitle to challenge the suit sale Agreement is considered first.  The 

learned counsel for the plaintiff relied on the Judgment of the Division Bench of this 

Court in the case of James Paul Vs. Shashikumar & others reported in 2019(1) law 

weekly 215 and contended that the 3rd defendant had no locus to contest the suit.  In 

my view, the said Judgment is distinguishable on facts and hence not applicable to 

the facts  of  the case.   In  the Division  Bench Judgment  relied on by the learned 

counsel for the plaintiff, the 1st defendant therein as the owner of the property, sold 

the property to the 2nd defendant who in turn sold the property to the 3rd  defendant 

and both the subsequent sales took place during currency of the sale Agreement.  In 

the said case, the Division Bench found that the plaintiff had established that he was 

ever ready and willing to perform his part of the contract.  In the light of the said 

finding, the Division Bench at para 42 and 43 of the Judgment held as follows:-

“42. In the above facts and circumstance, we are of the view that the  

first  defendant ought to have waited till  31.01.2007, as indicated in the 

agreement of sale dated 01.08.2006 for performance of the contract by the  

plaintiff and thereafter executed the sale deed in favour of a person of her 

choice. Therefore, we are of the view that the hasty manner in which the 

sale deed dated 14.12.2006 came to be executed by the first defendant in  

favour  of  the  second  defendant  is  nothing  short  of  a  deceitful  and 
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calculated design devised by the first  defendant intended to deprive the  

right of the plaintiff as an agreement holder of the suit property.

43.  The  other  circumstances  which  lend  support  to  our  above 

conclusion is that the non-participation of the first and second defendant in  

the trial of the suit.”

In  the  present  case,  the  defendant's  1  and 2  contested  the  case  by  filing  written 

statement and the 1st defendant who was the original owner of the property entered 

into  the  witness  box  and  subjected  himself  to  the  cross-examination  and  I  am 

therefore of the view that the contention of the learned counsel for the plaintiff cannot 

be sustained.  It is further pertinent to note here that that the Hon'ble Supreme Court 

in the case of Kadupugotla Varalakshmi Vs. Vudagiri Venkata Rao & ors. reported in 

2021(2) CTC 596,  has categorically held that the subsequent purchaser was entitled 

to  rise  the  submissions  on  the  issue  of  readiness  and  willingness.   In  the  said 

Judgment, the Hon'ble Supreme Court held in para 8 as follows:-

“8. It must be stated here that the principles laid down in  Jugraj Singh 

and another  (supra) were not accepted by a Larger Bench of this Court.  

The relevant discussion in Paragraph 6 in the case of Ram Awadh (Dead) 

by L.Rs and others v. Achhaibar Dubey and another,  2000(2) SCC 428 

was as under:

“6. The obligation imposed by Section 16 is upon the Court not to  

grant  Specific  Performance  to  a  Plaintiff,  who  has  not  met  the 

requiurements  of  Clauses  (a),  (b)  &  (c)  thereof.   A  Court  may  not,  

therefore, grant to a Plaintiff, who has failed to aver and to prove that he 

has performed or has always been ready and willing to perform his part of  

the  Agreement  the  Specific  Performance  whereof  he  seeks.   There  is,  
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therefore, no question of the plea being available to one Defendant and not  

to another.  It is open to any Defendant to contend and establish that the  

mandatory requirement of Section 16(c) has not been complied with and it  

is for the Court to determine whether it has or has not been complied with  

and, depending upon its conclusion, decree or decline to decree the Suit.  

We are of the view that the decision in Jugraj Sing Case 1995(2) SCC 31 is  

erroneous.””

In the light of the said Hon'ble Supreme Court Judgment, I find that the 3rd defendant 

who is the subsequent purchaser from the 2nd defendant is entitle to raise the issue 

ragarding the readiness  and willingness  of  the  plaintiff  to  challenge the  relief  of 

Specific Performance claimed by the plaintiff.

14. Points 1, 2 and 3

The points 1, 2 and 3 are inter related and hence taken up together.

The suit  sale agreement  dated 29.08.2005 was marked as  Ex.A.1.  Under the sale 

agreement,  the  sale  consideration  was  fixed  at  Rs.1,00,000/-  per  acre  and  Rs.

1,15,000/- was paid as advance for the sale of the suit properties measuring 12.73 

acres.  The sale agreement is an unregistered one and execution of the same was 

denied by the first defendant, therefore, the Trial Court addressed the genuiness of the 

sale Agreement as the first  issue.  The Trial  Court  on the basis of expert opinion, 

marked as Ex.C.1, the evidence of expert who was examined as P.W.3 and on the 

basis that the defendants documents were executed subsequent to the sale agreement, 

held that the suit sale agreement was not forged but a valid document.
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15. The Trial Court on an assumption that the expert opinion was in favour of 

the plaintiff as the signatures of the first defendant matched with the signatures in 

pages 1 and 2 of the sale agreement found that the sale agreement was valid. But 

from a perusal of Ex.C.1, it is clear that the expert opinion was that the signatures in 

the  first  and  second  pages  of  the  sale  agreement  matched  with  that  of  the  first 

defendant, but as regards the signature in the third page, no positive opinion could be 

given.   Therefore,  the Trial  Court  erred in  thinking that  the  expert  had  given an 

opinion that the signatures in Ex.A.1 were that of the first defendant. The Trial Court 

failed  to  note  that  the  opinion  of  the  expert  is  only  advisory  in  nature  and  not 

conclusive.  Further, the reasoning of the Trial Court that the suit sale Agreement is 

not  forged,  because  the  defendant's  documents  were  executed  after  the  suit  sale 

agreement, is unsound and unreasonable.

16. Be that as it may, assuming that the plaintiff's contentions are true, it is to 

be seen, if the plaintiff was ready and willing to perform his part of the contract.

17. The recitals of Ex.A1, sale agreement are as follows:-

“vd;dbtd;why;  ek;kpy;  1tJ  eghpd;  jhahh; 

cr;rpkhfhsp  mth;fs;  jdf;F  Rahh;$pj  fpuak;  K:yk; 

ghj;jpag;gl;l  brhj;Jf;fisg;  bghUj;J.  30/9/1999y; 

vGjp. nkyg;ghisak; rg;/hp/MgPrpy;/3/29/65 & 66/58- 1999k; 
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ePuhf  xU capy;  j!;jhntir gjpt[  bra;J  itj;j 

epiyapy; i & cr;rpkhfhsp mth;fs; 22/12/99y; fhykhd 

gpd;dh;  i  &  capy;  j!;jhnt!;  eilKiwf;F  te;J 

mjd;go  ek;kpy;  1tJ  egUf;F  rh;tRje;jpukhft[k; 

epuhl;nrgizahft[k;  ghj;jpag;gl;L  vy;yhtpj 

chpikfSld; mDgtpj;J tUfpw brhj;Jf;fspy; ,jd; 

jgrpy;  brhj;Jf;fis  ek;kpy;  2tJ  egUf;F  Vf;fh; 

xd;Wf;F  U:/1.00.000-?  U:gha;  xU ,yg;rj;Jf;F  kl;Lk; 

fpuak; bra;F bfhLf;f xg;g[f; bfhz;L. EhsJ njjpapy; 

ekpy; 2tJ eghplk; ,Ue;J 1tJ egh; U:/1.15.000-? U:gha; 

xU  ,yl;rj;J  gjpide;jhapuj;ij  kl;Lk;  ,jdoapy; 

rhl;rpfs;  ifbaGj;J  bra;jth;fspd;  Kd;dpiyapy; 

ml;thd;rhf  buhf;fk;  bgw;Wf;  bfhz;lgoahy;.  ehsJ 

Kjy; 4

ehd;F khj jtizf;Fs; jgrpy; brhj;Jf;fspy; vt;tpj 

tpy;y';fkd;dpapy; jgrpy; brhj;Jf;fis 2tJ egUf;nfh 

my;yJ 2tJ egh; Fwpg;gpLk; egh;- egh;fspd; bgaUf;nfh 

1tJ  egh;  bkhj;jkhfnth  my;yJ  gphpj;njh  fpuak; 

bra;J  bfhLj;J  ghf;fp  fpuaj;  bjhifapid  i  & 

fpuag;  gj;jpu  gjpt[fis  1tJ  egh;  g{h;j;jp  bra;F 

bfhLj;Jtplntz;oaJ/  i  &  ehd;F 

khj';fSf;F  ,ilapy;  1tJ egh;  2tJ eghplkpUe;J 

bgw;Wf;  bfhs;Sk;  bjhiff;F  <lhd  epyj;ij  2tJ 

egUf;F fpuak; bra;F bfhLf;ft[k; ,jd; K:yk; 1tJ 

egh; xg;g[f; bfhs;fpwhh;/”
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 It is the contention of plaintiff that the 1st defendant suppressed the Mortgages and 

therefore the delay in executing the sale Deed.  It is clear from a plain reading of the 

recitals  in  the  sale  Agreement  that  there  is  absolutely  no  whisper  about  the 

Mortgages.   It  is  the  defendants  case  that  the  mortgages  executed  in  favour  of 

Tirunelveli  Co-operative  Primary  Agriculture  and Rural  Development  Bank,  were 

discharged by the first defendant under Ex.B.1 and Ex.B.2 as early as on 14.11.2000 

and 23.03.2002 and it was further stated that the electricity connection was changed 

in  the  name  of  the  first  defendant  on  21.02.2004  itself.   According  to  the  first 

defendant, the defendant paid Rs.1,700/- on 21.03.2006 towards interest as per the 

auditing report of the Co-operative Bank which document  was marked as Ex.B.7.  In 

short,  the first  defendants case was that even before the suit  Sale Agreement,  the 

mortgages were discharged and the electricity service connection was changed in his 

name.  The said contention can be tested from another angle also.

18.  The plaintiff in his evidence stated that, at the time of the agreement the 

xerox copy of the Will, which is the parent document of the first defendant was given 

to  him and on that  basis  the  agreement  was  drafted.   The plaintiff  in  his  cross-

examination  further  stated  that  when  the  plaintiff  enquired  about  the  Will,  the 

defendant replied that  the same would be handed over after  a week.  Even P.W2/ 

attestor of Ex.A1 admits that he saw the original Will and that the first defendant had 

it  in  his  possession.   The  evidence  of  the  plaintiff  as  also  the  attestor's,  clearly 

establishes that the defendant had the original Will, his title document with him at the 
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time  of  the  Agreement.  If  really  there  were  mortgages  subsisting  on  the  suit 

properties  as  alleged by the plaintiff,  then the first  defendant  could not  have  the 

original Will with him.  Therefore it is clear that the contention of the plaintiff that the 

Mortgages were suppressed by the 1st defendant is untenable.  The plaintiff does not 

stop with stating that the mortgages were suppressed, but he also stated that because 

of the Mortgages, clear title could not be passed and therefore the 1st defendant had 

to be blamed for the delay.  It is seen from a reading of the Sale Agreement that there 

is absolutely no mention of the Mortgages on other hand it is recited that if within the 

4  months  period,  part  sale  consideration  is  received,  lands  proportionate  to  the 

consideration would be transferred.

19. From the pleadings it is clear that the plaintiff's readiness and willingness 

was not un-conditional but conditional on redemption of mortgages which was not a 

term of the contract, and which according to the defendants were redeemed long prior 

to the Agreement. The plaintiff's counsel submitted that after the redemption of the 

Mortgages he issued the suit  notice,  which would establish that  the plaintiff  was 

ready and willing to perform his part of the contract.  I am afraid the said contention 

is  untenable,  moreso,  when  a  specific  stand  was  taken  that  there  were  no  such 

Mortgages.  The issuance of notice at the most, in the words of the Hon'ble Supreme 

Court would only reflect the "desire" of the plaintiff.

20.  No  doubt,  the  plaintiff  averred  about  his  readiness  and  willingness  to 
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complete the sale by paying the balance amount. It is to be seen if the averment is 

supported  by  evidence.  The  evidence  in  support  of  the  plea  of  readiness  and 

willingness is contra to the pleading. It is trite in law that pleading without evidence 

is  of  no avail.   The evidence of  the plaintiff  on his  readiness and willingness to 

perform is part of the contract is as follows:-

“th/rh/M/1d; go U:11 yl;rj;J 60 Mapuk; ehd; ghf;fp 

fpiua  bjhifahfbrYj;jntz;oapUe;jJ  vd;why; 

rhpjhd;/ nkw;go ghf;fp bjhifia ehd; brYj;jjahuhf 

,Uf;fpnwd; vd;gjw;F ehd; Mjhuk;jhf;fy;bra;atpy;iy 

vd;why;ehd;  ePjpkd;wj;jpy;  fpiua  bjhifia 

fl;otpl;nld;/  ePjpkd;wj;jpy;  fl;o  itg;gjw;F 

Kd;g[ vddplk;nkw;go bjhif ,Ue;jJ

vd;gij fhl;Ltjw;F ehd; Mjhuk; jhf;fy;bra;atpy;iy 

vd;why;  ehd;  Mjhuk;  jhf;fy;bra;atpy;iy  Mdhy; 

vd;dplk;gzk; ,Ue;jJ/”

Though the plaintiff states that he had the funds with him, absolutely no 

evidence is filed in support of the same.

21.  Hence,  it  is  clear  that  the  plaintiff  was  not  ever  ready  and  willing  to 

perform his part of the contract.  It is trite that readiness and willingness has to be 

proved from the date of agreement till the final decision of the suit. The burden is on 

the plaintiff to establish the same, merely because, the plaintiff deposited the balance 

sale consideration in the Court at the time of the suit or thereafter will not show that 
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the plaintiff was ever ready and willing to perform his part of the contract and in 

terms thereof right from the date of the sale agreement.

22.  The  learned  Senior  counsel  for  the  appellant  relied  on  the  following 

Judgments  in  support  of  his  contention  that  the  plaintiff  has  not  established  his 

readiness and willingness which is mandatory under Section 16(c) of the Specific 

Relief Act.

i)  In  the  case  of  U.N.  Krishnamurthy  (since  Deceased)  Vs.  A.M.Krishnamurthy 

reported in 2022 SCC Online SC 840, it is held:

“46. It is settled law that for relief of specific performance, the 

Plaintiff has to prove that all along and till the final decision of the 

suit, he was ready and willing to perform his part of the contract. It is  

the  bounden  duty  of  the  Plaintiff  to  prove  his  readiness  and 

willingness by adducing evidence.”

ii) In the case of  P.Meenakshisundaram Vs. P.Vijayakumar and another reported in 

2018 (3) CTC 428, it is held:

“8. As regards Suit for Specific Performance, the law is very  

clear  that  the  Plaintiff  must  plead  and  prove  his  readiness  and  

willingness to perform his part of the Contract all through i.e., right 

from the date of the Contract till the date of hearing of the Suit.”

iii) In the case of Pushparani S.Sundaram and others Vs. Pauline Manomani James 

(Deceased) and others reported in 2002 (9) SCC 582, it is held:

“4. The only question raised before the High Court, which it  
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considered, to which we are called upon for consideration is, whether  

the appellants were always ready and willing to perform their part  

under  the  contract.   The  High  Court  came to  the  conclusion  that  

willingness  and  readiness  is  no  doubt  pleaded  but  they  led  no 

evidence to prove it.  Thus held, that the plaintiff is not entitled to the  

decree  of  specific  performance.  The  submission  by  the  learned  

counsel for the appellants is that the plaintiff was always willing and 

ready to perform his part under the contract but mere non-leading of 

any evidence is not sufficient to reject it. Inference of readiness and  

willingness  could  be  drawn  by  the  conduct  of  the  plaintiff,  the 

circumstances in a particular case in other words to be gathered from 

the totality of circumstances.

5. For this, the appellants rely on two circumstances, one, that 

immediately after the exemption was given by the Ceiling Authorities 

on 31-3-1982, the present suit was filed in April 1982, and the other  

the  tendering  of  a  further  sum  of  Rs  5000  to  the  defendant  after  

execution of the agreement of sale.  He also reiterates with reference 

to para 11 of the plaint which pleads that the appellant was and is  

ready and willing to perform his part under the contract. So far there  

being a plea that they were ready and willing to perform their part of  

the  contract  is  there  in  the  pleading,  we  have  no  hesitation  to  

conclude, that this by itself is not sufficient to hold that the appellants  

were ready and willing in terms of Section 16(c) of the Specific Relief  

Act. This requires not only such plea but also proof of the same. Now 

examining the first of the two circumstances, how could mere filing of  

this  suit,  after  exemption  was  granted  be  a  circumstance  about  

willingness or readiness of the plaintiff. This at the most could be the  

desire of the plaintiff to have this property. It may be for such a desire 

this suit was filed raising such a plea. But Section 16(c) of the said  
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Act makes it clear that mere plea is not sufficient, it has to be proved.”

23.  In  the  present  case  except  the  ipsi  dixit  of  the  plaintiff  there  is  no 

independent evidence either oral or documentary to establish that the plaintiff had 

sufficient funds to complete the sale transaction. As an instance of his readiness and 

willingness, the plaintiff relies on the deposit of the sale consideration in Court. Here 

also there is no concrete evidence on when the deposit was made, whether at the time 

of filing the suit or subsequently ? The evidence of the plaintiff on the availability of 

funds referred to supra, does not inspire confidence on the plaintiff's readiness and 

willingness. One other instance as rightly pointed out by the learned Senior counsel 

for  the appellant,  for  inferring that  the plaintiff  was not  ready and willing is  the 

issuance of notice after the expiry of the time stated in the Agreement. During the 4 

months period stipulated in the Agreement the plaintiff did not take any steps to show 

his readiness and willingness to complete the sale. It is seen that the suit notice was 

issued long after the expiry of the time stipulated under the Agreement.  The 4 month 

time stipulated in the Agreement expired on 28.12.2005, but the notice was sent by 

the plaintiff on 15.04.2006, which was 4-1/2 months after the period stipulated in the 

Agreement.  It is relevant to note here that the first defendant executed the settlement 

deed in favour of the second defendant on 24.02.2006 and the second defendant in 

turn executed the sale deed in favour of the third defendant under 2 sale deeds on 

07.04.2006.   It  was  only  thereafter  that  the  plaintiff  sent  the  suit  notice  on 

15.04.2006. Till 15.04.2006, there is absolutely no evidence on record to show that 
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the plaintiff had taken any steps in furtherance of the Agreement, moreso, when the 

Agreement  stated  that  proportionate  to  the  consideration  received  lands  will  be 

transferred.

24. The learned counsel for the plaintiff contended that the delay in issuing the 

suit notice cannot be put against the plaintiff, as the plaintiff filed the suit within the 

limitation  period.  In  support  of  the  said  contention,  the  learned  counsel  for  the 

plaintiff  relied  on  the  Judgment  of  the  Hon'ble  Supreme  Court  in  the  case  of 

R.Lakshmikantham Vs. Devaraji reported in 2019(8) SCC 62. In the said Judgment, 

the Hon'ble Supreme Court held that, mere delay in filing the suit after accural of 

cause of action would not lead to inference against the plaintiff that he was not ready 

and willing to perform his part, if the suit was filed within the period of limitation. 

25. In my view, the said Judgment does not apply to the facts of the case, as in 

that case, the defendant had received further sum of Rs.60,000/- within the stipulated 

period and the notice for performance was sent well before the expiry of the time 

stipulated in the contract.   In the Instance case,  it  is seen that,  after Ex.A1 dated 

29.08.2005, absolutely no steps were taken by the plaintiff to establish his readiness 

and willingness to perform his part of the contract nor any communication was sent 

to the first defendant to complete the sale transaction within the time stipulated in the 

contract.  It is by now fairly settled law that when parties stipulate specific time for 

completion of the sale transaction some sanctity should be attached to it.  The Court 
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will not ignore the terms of the contract when the parties have voluntarily agreed to 

the same.

26. The learned counsel for the plaintiff relied on the following Judgments in 

2022 SCC online 1391, 2022 SCC online Madras 4654 and 2004(8) SCC 689.  I find 

from a reading of the said Judgments that the same are distinguishable on facts and 

hence not applicable to the case on hand.

27. The learned Senior counsel for the 3rd defendant relied on  AIR 2022 SCC 

5435: AIR Online 2022 SC 1332 in support of his case. The Hon'ble Supreme Court 

relying on the earlier Judgments in  Chandrani's  case and Vidyanandam's  case, held 

that  the  purchaser  therein  was  not  ready  and  willing  to  perform his  part  of  the 

contract within the time stipulated and accordingly specific performance could not be 

granted. The Court further held that

“59.  It  was  necessary  that  the  purchaser  should  have  taken  

immediate steps to complete the transaction and if such steps were  

immediately completed then the purchaser would have a clear right  

for  seeking  enforcement  for  3  years  reckoned  from  the  last  date  

decided for completion of the contract.”

28. According to the plaintiff the breach was on the part of the defendants and 

therefore  it  was  not  necessary  for  the  plaintiff  to  establish  his  readiness  and 

willingness.  In my view, the said contention is untenable. When the plaintiff seeks 

specific  performance  of  the  agreement,  it  is  up  to  the  plaintiff  to  establish  his 
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readiness and willingness and the question of breach of contract by the defendant 

would only arise when the plaintiff establishes his right to specific performance.  In 

this regard, the Judgment of the Hon'ble Supreme Court in 2010(10) SCC 512 can be 

gainfully referred.  The Hon'ble Supreme Court in the said Judgment, held that even 

assuming that the defendant had committed breach, if the plaintiff failed to aver in the 

plaint and prove that he was always ready and willing to perform his part of the 

essential terms of the contract which was required to be performed by him, there is a 

bar to specific performance in his favour and therefore the assumption of the plaintiff 

that  the  defendant  committed  breach  of  the  contract  cannot  be  a  ground  for  the 

plaintiff to wriggle out of the mandatory provisions of Section 16(c) of the Specific 

Relief Act.

29.  In the light of the said discussions, I am of the view that the plaintiff has 

miserably failed to establish that he was always ready and willing to perform his part 

of the contract.  

30.  The  learned  Senior  counsel  for  the  third  defendant  submited  that  the 

Hon'ble  Supreme  Court  in  AIR  2022  SC  5435,  categorically  held  that,  the 

Amendment Act 18 of 2018 was not retrospective and the same cannot apply to the 

transactions that took place prior to its coming into force.  Therefore, the learned 

Senior counsel for the third defendant submitted that the remedy is discretionary and 

this Court can refuse the relief exercising its power under Section 20 of the Specific 

Relief Act. The learned counsel for the plaintiff in the light of the above Judgment 
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fairly conceded that the Amendment Act 18 of 2018, was not retrospective.

31.  The  learned  Senior  counsel  for  the  3rd  defendant  submitted  that  the 

plaintiff  approached this  Court  with unclean  hands  on  the following aspects  and 

hence disentitled to the discretionary relief of specific performance.

1)Regarding the alleged extension of time by the defendant for redemption of 

mortgages.

2)The purchase of stamp papers.

3)Presence of second defendant at the time of agreement and

4)Possession of the schedule properties

1. Redemption of Mortgages

The pleadings in this regard are as follows:-

“4. When the plaintiff pointed out the subsisting encumbrances as well as the 

service connection name, the 1st defendant promised to redeem the mortgages and 

change the name of the service connection in his favour and execute the sale deed 

after that.

5. The 1st defendant informed the name transfer of the service connection was  

effected by the Electricity Board and produced the xerox copy of the order also to the  

plaintiff and pleaded some more time to redeem the subsisting mortgages.” 

In the cross examination, the plaintiff stated as follows:-

@1k;  gpujpthjp  t';fp  flid  milg;gjw;fhf 

vd;dplk;fhy mtfhrk;nfl;ftpy;iy/

mlkhdk;  ,Ue;j  fhuzj;jpdhy;  jhd;  ehd; 
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brhj;ij Kof;ftpy;iy vd;why; rhpay;y/@

2.Purchase of Stamp Papers

The plaintiff in his cross-examination stated that the stamp papers for Ex.A.1 

were purchased by the defendant.  The plaintiff stated that the difference in Serial 

Number  of  the  stamp  papers  was  to  be  explained  by  the  defendant  as  it  was 

purchased by the first defendant. In this regard, the defendants examined D.W.6, who 

was a writer in the District Registrar's Office, Palayamkottai. D.W.6, in his chief-

examination  stated  that,  as  per  Ex.B.19/  Register  of  Non  judicial  Stamp  Papers, 

twenty (20) 10 Rs. Stamp papers were purchased by Arjunan on 25.08.2005.  The 

said witness in his cross examination deposed as follows:-

@mh;$%dd;  vd;gtu;  Kj;jpiu  jhs;  th';fpa 

rkaj;jpy;  mjd;  Kot[  vz;  26473  vd 

Fwpg;gplg;gl;Ls;sd vd;why; rhp/ itFz;lk;khs; th';fpa 

Kj;jpiujhspd;  vz;  26453  vd  Fwpg;gplg;gl;Ls;sd 

vd;why;  rhp/  mh;$%zd;  vd;gtUf;F gpd;dhy;  uhkrhkp 

vd;gtu; ,uz;L Kj;jpiu jhs;fs; th';fpa[s;sshh;/ mjd; 

vz;fs;  Kotpy;  6475  MFk;.  mh$%zd;  vd;w  bgah; 

jpUj;jk; vJt[k; bra;ag;gl;Ls;sjh vd;why; ,y;iy/

Fwf;F tprhuiz: (1tJ kw;Wk; 2tJ gpujpthjp jug;gpy;)

ehd;  bfhz;L te;j Mtz';fspd;  go Fj;jhyk; 

vd;gtUf;F tpw;gid bra;ag;gl;Ls;sjh vd;why; ,y;iy/ 

nkw;go  gj;jpu';fSf;Fk;  Fj;jhyj;jpw;f;Fk;  ve;jtpj 

rk;ge;jKk; ,y;iy/@
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Therefore from the evidence of D.W.6 and Ex.B19, it is clear that the stamp papers 

were purchaed by the plaintiff Arjunan and not by the first defendant, Kuthalam.

3.Presence of second defendant at the time of Agreement

The plaintiff in both his pleadings and in the legal notice stated that the second 

defendant was physically present when her father received the advance amount of 

Rs.1,15,000/- and executed the Sale Agreement on 29.08.2005. The plaintiff in his 

notice dated 15.04.2006 reiterated the same.

The plaintiff in his cross-examination stated as follows:

@2/k;  gpujpthjp  fpuak;  ngRk;nghJ  cldpy;iy/ 

nkw;go tpguk; ngRk;nghJ 2k; gpujpthjp cldpUe;jjhf 

ehd;gpukhd thf;FKyj;jpy; TwpapUe;jhy; mJ jtW/@

It is therefore seen that even according to the plaintiff, the statement made by him in 

the notice and also the pleadings was incorrect.

4.Possession of the Schedule properties

The plaintiff in his plaint at para 3 and also in the affidavit filed in support of 

the injunction petition in I.A.No.40 of 2006 pleaded that he was put in possession of 

the  suit  properties,  but  the  plaintiff  in  his  cross-examination  with  regard  to  the 

possession stated as follows:-

@fpiua  xg;ge;jk;  md;W  brhj;jpd;  RthjPdk; 

vd;dplk; xg;gilf;fg;gltpy;iy/ kpd; ,izg;ig xg;ge;jk; 
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nghl;l  6  khjk;  fHpj;J  jhd;  jd;  bgaUf;F  khw;wp 

je;jhh;/  brhj;jpd;  RthjPdk;  vd;dplk; 

xg;gilf;fg;gl;ljhf  ehd;  gpuhjpy;  TwpapUe;ejhy;  mJ 

jtW/@

32. From the above discussions it is clear that the plaintiff has come to Court 

with unclean hands and therefore, as contended by the learned Senior Counsel for the 

third defendant, the plaintiff should be non suited.

33. The learned Senior counsel for the third defendant relied on the Judgments 

of the Hon'ble Supreme Court in the case of Lourdu Mari David and others Vs. Louis  

Chinnaya  Arogiaswamy  and  in  the  case  of  G.Anbazhagan  and  another  Vs.  

G.Manoharran (Deceased)  reported in  1996 (5)  SCC 589 and 2013(6) CTC 624 

which are as follows:-

In 1996 (5) SCC 589

“2. It  is  settled law that the party who seeks to avail  of the  

equitable  jurisdiction  of  a  court  and  specific  performance  being 

equitable relief,  must come to the court with clean hands. In other 

words the party who makes false allegations does not come with clean 

hands and is not entitled to the equitable relief.”

In 2013 (6) CTC 624

"20. Therefore, the Trial Court has rightly held that the Plaintiff  

was not given possession as alleged by him. It leads to the conclusion  

that the Plaintiff came to this Court with false case regarding delivery  

of possession and therefore, the question that arises for consideration 
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is  whether  such  Plaintiff  is  entitled  to  the  discretionary  relief  of  

Specific Performance.  As stated supra, in the judgments referred to  

above, the Honurable Supreme Court and the Division Bench of our 

HIgh Court have clearly held that the relief of Specific Performance is  

a discretionary relief  and there is  no need to grant the relief  even  

though the  Plaintiff  is  entitled  to  the  relief  and when  the  Plaintiff  

comes to Court with unclean hands or with false case."

34. The learned counsel for the plaintiff on the other hand submitted that, in 

this case even the defendants have approached the Court with un-clean hands, I am 

not inclined to venture into the said aspects, for the simple reason that it is for the 

plaintiff to establish his entitlement to the relief claimed and only when the plaintiff 

is able to prove that he was entitled to the relief of specific performance he can rely 

on the lacunae in the defendants case and the question of the defendants approaching 

the Court with unclean hands would be of relevance.

35.  It is the contention of the plaintiff that the 3rd defendant is not a bonafide 

purchaser.  As I have found that the plaintiff has not established his right to specific 

performance of the suit sale agreement, I am of the view that the said contention is 

inconsequential.  Therefore  the  issues  1,  2  and  3  are  decided  in  favour  of  the 

appellant.

 Issues 4 and 5:

On a conspectus of the entire facts and circumstances of the case.  In the light 
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of the discussions in the foregoing paras, I find that the plaintiff is not entitled to the 

discretionary  relief  of  specific  performance.   Hence  points  4  and  5  are  decided 

against the plaintiff. I am of the view that the Judgment and Decree of  the Trial 

Court  is  improper  and  erroneous.   Therefore  the  Judgment  and  Decree  dated 

26.04.2016  in  O.S.No.34  of  2006,  on  the  file  of  III  Additional  District  Court, 

Tirunelveli is set aside.  The appeal is accordingly allowed.  There shall be no order 

as to costs.

24.04.2023

dsn

Speaking Order: Yes/No

Index: Yes/No

Neutral Citation: Yes/No

To

1. The learned III Additional District Judge, 

Tirunelveli.
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