C.R.P.(MD) No.1671 of 2022

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 06.06.2023
CORAM
THE HONOURABLE MR.JUSTICE C.SARAVANAN
C.R.P.(MD) No.1671 of 2022

and
C.M.P.(MD) No.7343 of 2022

C.Chelladurai ... Petitioner

Vs.

Karuppanan ... Respondent

Civil Revision Petition filed under Article 227 of the Constitution

of India, to set aside the fair and decreetal order made in 1.A.No.92 of
2022 in O.S.No.51 of 2019 dated 07.07.2022 on the file of the District
Munsif Court, Vadipatti.

For Petitioner : Mr.M.Thirunavukkarasu
For Respondent : Mr.K.Guhan
ok ok ok
ORDER
This Civil Revision Petition has been filed to set aside the fair and
decreetal order dated 07.07.2022 passed by the District Munsif Court,

Vadipatti in .LA.No.92 of 2022 in O.S.No.51 of 2019.
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2. By the impugned order dated 07.07.2022, the District Munsif
Court has dismissed the 1.A.N0.92 of 2022 filed by the petitioner who was
sole defendant in O.S.No.51 of 2019 to introduce a copy of the
unregistered Sale Agreement dated 13.06.1990 which is said to have
entered into between the mothers of the respective parties. The said Sale
Agreement dated 13.06.1990 is an unregistered document on Two Rupees

Stamp Paper.

3. The Court below has dismissed the I.A. by referring to Sections
17(1)(b) and 49 of the Indian Registration Act, 1908 and Section 35 of the

Indian Stamp Act, 1899 with the following observations:-

8) ST/ irHeaurgdwumsd @uih QFwSL
Couemity HTHHsL OCFUIWILILLL  SUbosnielsd &L HFH
13.06.19901D Capamui L ugHey CeFuwiwuLTs
JalemiHmeS CUTpIHSHaem] RbHuwl uHe] FLLLb
1908 sLindfley 17(1) 2 1 19fley (b)ediig 5.100/-
BBID DHBE& Comul L waH] 2 mLul CFTHFH
Q&L fumeot o femio LOMTMBM 66N MRIG6TT
sLLTWIOTS  udHe] OFuwiwimr  Ceuewi(Bld eIl
BEmeOBIBIHHLILL L FL L HCHTLLITH H@LD.

Cuomuy  FlLIIfleled  SnguiBsemTLeurml
GBI BeiTengl.

17. Documents of which registration is
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compulsory.— (1) The following documents shall

be

registered, if the property to which they relate is

situate in a district in which, and if they have been
executed on or after the date on which, Act No.
XVI of 1864, or the Indian Registration Act, 1866,

or

the Indian Registration Act, 1871, or the Indian

Registration Act, 1877, or this Act came or comes
into force, namely:—

(b) other non-testamentary instruments which
purport or operate to create, declare, assign, limit

or

extinguish, whether in present or in future, any

right, title or interest, whether vested or
contingent, of the value of one hundred rupees and
upwards, to or in immovable property;

9. Guaud L] CFULIWLILLTEH 6)6wIHIG6N 6T

CFLNIBISHILGBL SHADD GBSSH BHSW U6y

FLULID L6y 496 SlguiBa 6w 6UTM]
GO LU (Beitengl.
49. Effect of non-registration of documents

required to be registered.— No document
required by section 17 or by any provision of the
Transfer of Property Act, 1882 to be registered
shall

(a) affect any immovable property comprised
therein, or

(b) confer any power to adopt, or

(c) be received as evidence of any transaction
affecting such property or conferring such power,
unless it has been registered:

Provided that an unregistered document affecting
immovable property and required by this Act or
the Transfer of Property Act, 1882, to be
registered may be received as evidence of a
contract in a suit for specific performance under
Chapter II of the Specific Relief Act, 1877, '[***]

or

as evidence of any collateral transaction not

required to be effected by registered instrument.
10T @GMILILIL_LILIL (B6Te G,
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SHEDTWILILIG )T 53601 SlglienL_ufev
LOEISTIT/LITSHaUTHH6T HaumT CFTHHN6  DienILIOILD
AEINES 6U(HAUHBG BT TS &U(HEUTUIZHIENM
DLQUEIBIBET  6THIQID  HTHH6L  CFUILILILIL ellsL6n6VL.
Cwsud @HHW  WPHHmF HLLeFFLLID Ly
356019 FRlwmen (pHHemy S Lewd CFsvIHFH LIGHe)
QL rg Spelewd FU Ly FTlSuors 6
@uieomdhl  eTILUGID  FLL  BleweolluTH  HGLD.
oTenBou  GLoMB&HEwIL. FL L HIemeOUILTL IQ63TLIG  LDEDIS)|L_ 65T
STHd OCFuwiulL euenld  0F60a0ID  HeIenLo

3IBMB Blemeou e, SIFHEMQLILIENL_UT6D
LOEDISHTT/LNT Sl ) QIR uflesmypib
Comy Quieorsdl 618  Fepd  BHIOSIBID  Hiey
HITCTT BB,

11) ete0i@eu, @Bl U FLLSHH LG
&LbHSH 13.06.1990 GCahHUN L Syeuewiomendl LIS

QI ILL eil606m60 6TEATLIZ T EVILD, (WPSHIH DT
SULeFF LD Lfley 356019  (PSHIHeNTHBHL L 6WILD
CFVISHSLILLTSH SHITIJ 6001 & &) 60T 6VILD

LOEISTTT/LIFSHleurHuimed HTdbsdHe0 OFwwiu’ L RbsH
aeuenid GBIl  OFuiw  uieondhl  eTel  Fepd
bHDSIBHHT0  PbdH  Cemeteniu’ (B, 1P|
STeRILILIBHEHBSI.

@mIHUITS,

LOEISTIT/LNITSHUTHWTD  HTHHed GFwIi L
@ibwspialey QbHwl uHe| Fl b Lfley 17 ommid
4965TLIQU LD, LOBBILD SbHlwl WPHI T
sl LerFFL LD LIfley 356TLIQUILD  HILIHSHEMewTdH6T L
LTHP QLD RNEN) 5} SBITTY 6301 & &) 60T 6L @D
HeienLly QFUIWULG 2 5576 LUSTUILBGSEBSHI.

4.The learned counsel for the petitioner submits that Section 17 of

the Indian Registration Act, 1908 was amended vide Tamil Nadu
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Government Gazette, dated the 30™ November, 2012 only with effect from
01.12.2012, whereby, it was mandatory for a person to register the Sale
Agreement and therefore, bar under Section 17 of the Indian Registration
Act, 1908 will not apply as above Sale Agreement precedes the above

amendment.

5. That apart, it is submitted that there is no impediment under
Section 49 of the Indian Registration Act. The learned counsel for the
petitioner submits that the Sale Agreement was sufficiently stamped as per
the stamp duty rates prevailing then for execution of Sale Agreement and
hence the impugned order declining the prayer for marking of the

aforesaid Sale Agreement dated 13.06.1990 is liable to be interfered with.

6. Per contra, the learned counsel for the respondent submits that
the impugned order is well reasoned and requires no interference and
therefore, the present Civil Revision Petition is liable to be dismissed.
That apart, it i1s submitted that the suit has been filed for declaration and
for permanent injunction in the year 2019, the introduction of alleged Sale
Agreement dated 13.06.1990 at the time of trial after the closure of

plaintiff's side witness was hopelessly time barred and therefore, on this
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count also, the impugned order does not call for interference and this Civil

Revision Petition is liable to be dismissed.

7. The learned counsel for the respondent relied on the decision of
this Court in Thangamuthu and others Vs. A.Jeyaraj, 2020 (1) CTC 47.
A reference 1s made to paragraph No.14, wherein, the Court has held that
where an instrument is improperly not stamped, such instrument cannot be
admitted in evidence in terms of Section 35 of the Indian Stamp Act,

1899. Paragraph No.14 from the above Judgment reads as under:-

14. The Judgments that have been cited by
the learned Counsel for the Respondent may not
come to his aid, since the Hon'ble Supreme Court in
those Judgments has categorically held that in view
of Section 35 of the Stamp Act, 1899, the
document, which falls under the said provision,
shall not be admitted for any purpose whatsoever.
This would also include for collateral purpose.

8. I have considered the arguments advanced by the learned counsel

for the petitioner and the respondent.

9. The impugned order cannot be sustained as without allowing the
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petitioner for marking the additional document namely, Sale Agreement
dated 13.06.1990, the Court cannot determine the exclusive rights of the
petitioner and the respondent, as the case may be.

10. That apart, in the Written Statement filed in O.S.No.51 of 2019,
the petitioner has categorically stated that the Sale Agreement dated
13.06.1990 was executed between the petitioner's mother and the
respondent's mother. The relevant portion from the Written Statement

reads as under:-

2. e That as far as the other allegations set forth in
para 4 of the suit plaint by alleging that the plaintiff's
mother had possessed and enjoyed the suit property
from the date of her purchase untill the date of death of
her and further alleged that the plaintiff's mother had
died on 10.09.2016 leaving the plaintiff and his sisters
namely one Pitchar, Veerammal Selvi and
Manimegalai as her sole legal heirs to be agreement of
sale of the suit property on 13.06.1990. The sale price
has been fixed as Rs.5,500/- to the present suit
property and the mother of the plaintiff herein,
received a sum of Rs.5000/- as advance amount, in
token to the said sale agreement as on 13.06.1990.
The time for sale has been fixed as 6 months from
13.06.1990 for completion of sale infavour of the
mother of this defendant. The terms of the sale
agreement had been reduced into writing and both the
mother of the plaintiff and the mother of the defendant
had signed in it in presence of witness for purpose of
using it as cattle shed of the defendant's family.
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11. The only mistake the petitioner committed was in not filing the
copy of the said Sale Agreement dated 13.06.1990 along with the Written
Statement as is required under Order VIII Rule 1-A of the Code of Civil

Procedure, 1908 which reads as under:-

Order VIII Rule 1-A

(a) 1A. Duty of defendant to produce documents
upon which relief is claimed or relied upon by
him - (1) Where the defendant bases his defence
upon a document or relies upon any document in
his possession or power, in support of his
defence or claim for set off or counter claim, he
shall enter such document in a list, and shall
produce it in court when the written statement is
presented by him and shall, at the same time,
deliver the document and a copy thereof, to be
filed with the written statement.

(2) Where any such document is not in
possession or power of the defendant, he shall,
wherever possible, state in whose possession or
power it is.

(3) A document which ought to be
produced in Court by the defendant under this
rule, but, is not so produced shall not, without
the leave of the Court, be received in evidence
on his behalf at the hearing of the suit.

(4) Nothing in this rule shall apply to
documents-
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(a) produced for the cross-examination of the
plaintiff's witnesses, or

(b) handed over to a witness merely to refresh his
memory.

12. The mistake in not filing the aforesaid Sale Agreement can be
condoned. Whether the aforesaid document is relevant document or
admissible can be decided at the time of final arguments subject to
admissibility, proof and relevancy. In my view that the Court ought to
have allowed the I.A. as a specific reference/averment is made in the

Written Statement as extracted above.

13. In the light of the above, this Civil Revision Petition deserves to
be allowed and consequently, the said Sale Agreement dated 13.06.1990
is allowed to be marked before the Court. Considering the fact that the
suit 1s of the year 2019, the District Munsif Court, Vadipatti is directed to
proceed with the trial and complete the proceedings in the above suit as
expeditiously as possible and pass a Judgment and Decree within a period

of 9 months from the date of receipt of a copy of this order.
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14. All the issues relating to the merits of the case including the
limitation are left open for the respondent to canvass at the time of final
arguments. It may be marked subject to admissibility, proof and

relevancy.

C.SARAVANAN, J.

jen

15. This Civil Revision Petition stands allowed with the above
observations. No cost. Consequently, connected Miscellaneous Petition is
closed.

06.06.2023
NCC : Yes/No
Internet: Yes/No
Index: Yes/ No
jen

To

The District Munsif Court, Vadipatti.
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C.R.P.(MD) No.1671 of 2022
and C.M.P.(MD) No.7343 of 2022
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