
C.M.A(MD)No.695 of 2020

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

RESERVED ON: 14.09.2023

PRONOUNCED ON:08.12.2023  

 CORAM

THE HONOURABLE MR.JUSTICE K.MURALI SHANKAR

C.M.A(MD)No.695 of 2020

and

C.M.P.(MD)No.7053 of 2020

K.Selvaraj   : Appellant/Respondent/Defendant

Vs.
1.R.Kalaiselvi
2.R.Sathishkumar
3.R.Nandakumar : Respondents /Appellants/

Plaintiffs 2 to 4

PRAYER:- Civil Miscellaneous Appeal filed under Order 41 Rule 23 of 

the  Code of  Civil  Procedure,  1908,  against  the  Judgment  and  Decree 

dated 25.08.2020 made in A.S.No.3 of 2018, on the file of IV Additional 

District Judge, Madurai reversing and remitting back the judgment and 

decree dated 20.10.2016, made in O.S.No.372 of 2004, on the file of III 

Additional Sub-Court, Usilampatti Camp.

For Appellant        : Mr.P.T.S.Narendravasan

                     For Respondents :Mr.J.Barathan

1/25https://www.mhc.tn.gov.in/judis



C.M.A(MD)No.695 of 2020

JUDGMENT

This Civil Miscellaneous Appeal is directed against the judgment 

and decree passed in A.S.No.3 of 2018, dated 25.08.2020, on the file of 

IV Additional  District  Court,  Madurai,  setting aside the judgment and 

decree  passed  in  O.S.No.372  of  2004,  dated  20.10.2016,  by  IIIrd 

Additional Subordinate Court, Madurai, remanding the suit back to the 

trial Court for trial.

2.  For  the  sake  of  convenience  and  brevity,  the  parties  will 

hereinafter be referred as per their status/ranking in their original suit. 

3.  It  is  not  in dispute  that  the defendant  has purchased the suit 

property vide sale deed dated 04.06.2001 and since then he has been in 

possession and enjoyment as the owner of the suit property.

4. The case of the plaintiff is that the defendant approached the 

plaintiff in the first week of September 2001 and offered to sell the suit 

property, that both of them after many negotiations have settled the sale 

price at Rs.2,10,000/- and they have entered into a sale agreement on 
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26.09.2001  fixing  the  period  of  performance  as  two  years,  that  the 

defendant  has  received Rs.2,00,000/-  and handed over  the parent  title 

deed of the suit property to the plaintiff, that since the plaintiff incurred 

monetary  loss,  he  could  not  raise  the  remaining  sale  consideration 

immediately  and  he  approached  the  defendant  in  August  2003  and 

expressed his readiness and willingness to get the sale deed executed, 

that the defendant has given an evasive reply and evaded from executing 

the  sale  deed,  that  the  plaintiff  has  then  sent  a  legal  notice  dated 

15.07.2004 informing the defendant that the plaintiff would be waiting at 

the  Usilampatti  Sub-Registrar  office  with  the  balance  sale  price  on 

23.07.2004 and asked him to come and execute the sale deed, that the 

defendant did not choose to perform his part of sale agreement, but sent a 

reply notice dated 21.07.2004 with false allegations, that the plaintiff has 

always been ready and willing to perform his part of sale agreement and 

that  therefore,  the  plaintiff  was  constrained  to  file  the  above  suit  for 

specific performance of the agreement dated 26.09.2001.

5. Pending suit, the sole plaintiff died and his daughter and sons 

got themselves impleaded as plaintiffs 2 to 4.
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6. Pending suit,  the plaint was amended for claiming alternative 

relief  directing  the  defendant  to  refund  the  amount  of  Rs.2,00,000/- 

received by the defendant as advance with interest.

7. The defence of the defendant is that the defendant borrowed a 

sum of Rs.2,00,000/- on 26.09.2001 from the plaintiff agreeing to repay 

the same with interest at 48% p.a., to be paid in installments, that as per 

the demand of the plaintiff, the defendant was forced to execute a sale 

agreement on that day itself with regard to the suit property as a security 

for the due payment of the said loan, that the defendant was also forced 

to execute a Power of Attorney deed in favour of one Kalaivanan, who is 

the brother-in-law of the plaintiff, that the defendant has paid the entire 

loan  amount  even  before  the  last  week  of  June  2003,  that  when  the 

defendant  demanded  for  the  return  of  sale  agreement  and  Power  of 

Attorney deed, the plaintiff evaded to return the same alleging that he has 

misplaced the same and promised to return as soon as they are traced, 

that since the plaintiff has not returned the same, the defendant informed 

the plaintiff that he would prefer a police complaint and enraged by the 

attitude  of  the  defendant,  the  plaintiff  induced  his  brother-in-law 

Kalaivanan to execute a sale agreement dated 28.07.2003 in favour of the 
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deceased plaintiff's wife Kalaiselvi, that the defendant, after coming to 

know about the sale agreement in favour of the deceased plaintiff's wife, 

has executed a cancellation deed dated 23.06.2004, that  the defendant 

has issued a notice dated 12.07.2004 calling upon the plaintiff, his wife 

and  brother-in-law not  to  act  upon  the  alleged  sale  agreements  dated 

26.09.2001 and 28.07.2003 respectively, as the same were not intended 

to be sale agreements, that the plaintiff after receiving the said notice, 

had  issued the  notice  dated  15.07.2004 calling  upon the  defendant  to 

execute the sale deed as a counterblast and on receiving the same, the 

defendant had sent a reply notice dated 21.07.2004, that there is no cause 

of action to file the suit and that the suit is liable to be dismissed.

8. The trial Judge, upon considering the pleadings, has framed the 

following issues and additional issues:

(1) Whether the defendant is duty bound to execute a sale deed in 

favour of the plaintiff?

(2)  Whether  the  plaintiff  has  always  been  ready and  willing  to 

perform his part of the contract?

(3)  Whether  the  plaintiff  is  entitled  to  get  the  relief  of  specific 

performance?
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(4) Whether the plaintiff is entitled to get the alternative relief of 

refund of advance amount with interest?

(5) To what other relief, the plaintiff is entitled?

9. During trial, the plaintiffs have examined the fourth plaintiff as 

P.W.1 and two other witnesses as P.W.2 and P.W.3 and exhibited three 

documents as Exs.A.1 to A.3.  The respondent has examined himself as 

D.W.1 and one other witnesses as D.W.2 and adduced no documentary 

evidence.  The learned trial Judge,  upon considering the evidence both 

oral and documentary and on hearing the arguments of both sides, has 

passed the judgment and decree dated 20.10.2016 by holding that Ex.A.1 

– sale agreement was executed as a security for the own transaction and 

as  such  the  plaintiff  is  not  entitled  to  get  the  relief  of  specific 

performance, that since Ex.A.1 is not the sale agreement, the plaintiff is 

also not entitled to get the refund of advance amount and that since the 

suit was filed after three years for recovery of amount under Ex.A.1, the 

suit is barred by limitation, dismissed the suit.
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10. Aggrieved by the impugned judgment and decree, the plaintiffs 

have  preferred  the  appeal  in  A.S.No.3  of  2018  and  the  learned  IV 

Additional  District  Judge,  Madurai,  upon  considering  the  evidence 

available  on  record  and  on  hearing  the  arguments  of  both  sides,  has 

passed the impugned judgment and decree dated 25.08.2020 setting aside 

the judgment and decree passed by the trial Court and remanded the case 

back  to  the  trial  Court  for  the  purpose  of  examining  the  additional 

witnesses on the plaintiffs' side and for reception of additional evidence 

filed in I.A.No.1123 of 2019 and also for the defendant to produce the 

evidence for showing the discharge of the loan amount. Aggrieved  by 

the order of remand, the defendant has come forward with the present 

Civil Miscellaneous Appeal.

11. Heard the learned Counsel  for the appellant  and the learned 

Counsel for the respondents and perused the materials placed on record.

12. The appellant, in the memorandum of appeal,  has raised the 

grounds  that  the  appellate  Court  erred in  allowing the  application for 

reception  of  additional  documents  when  those  documents  of  parents 

documents relating to the alleged sale agreement which will not anyway 
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help the case of the plaintiffs and those documents are not relevant to the 

case, that the Power of Attorney deed executed in favour of the plaintiff's 

brother-in-law and based on the said Power of Attorney deed, the sale 

agreement  has  been  created,  have  been  totally  suppressed  by  the 

plaintiffs in their pleadings, that the appellate Court failed to notice that 

the plaintiffs have not proved that Ex.A.1 was executed only as a sale 

agreement, but on the other hand, the defendant has proved that Ex.A.1 

sale agreement was executed only as a security for the loan transaction 

and as such, the same could not be termed as sale agreement, that the 

appellate  Court  has  also  erred  in  finding  that  all  original  documents 

relating  to  the  suit  property were with  the  plaintiff  based on the sale 

agreement  under  Ex.A.1  and  the  same  could  not  be  termed  as  loan 

transaction, that P.W.2 who is the brother-in-law of the plaintiff, in his 

evidence, deposed that the amount of Rs.2,00,000/- borrowed from the 

plaintiff  by the defendant was repaid by the defendant is  sufficient  to 

dismiss the suit, that the appellate Court also erred in directing the trial 

Court to decide the issue whether Ex.A.1 is a sale agreement or money 

transaction based on the additional documents filed by the plaintiff in the 

appeal,  particularly when the additional document is not a crucial one 

and that therefore, the impugned judgment and decree made in A.S.No.3 
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of 2018, dated 25.08.2020, remitting the case back to the trial Court is 

liable to be set aside.

13. The points that arise for consideration are:

(1)  Whether  the  appellate  Court  erred  in  remanding  the  matter 

back to  the trial  Court  for  production of  additional  witnesses by  the 

plaintiff and for admitting the additional documents filed along with the 

petition in I.A.No.1123 of 2019 and for the defendant to adduce evidence 

to prove the discharge pleaded by him, in the absence of any application 

filed by the appellants and the respondents seeking the above reliefs and 

that  the  same is  not  in  conformity with  the provisions  of  Rule  23  or 

23(A) of Order 41 C.P.C.?

(2) Whether the order of remanding the suit back to the trial court 

is liable to be set aside?

(3) What other reliefs the parties are entitled?

Points 1 to 3:

14.  It  is  admitted  by  both  parties  that  Ex.A.1  was  executed  on 

26.09.2001  as  sale  agreement.   The  case  of  the  plaintiffs  is  that  the 

defendant has offered to sell the suit property and the deceased plaintiff 

agreeing to purchase the suit property had entered into a sale agreement 
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on  26.09.2001  and  whereas  according  the  defendant,  Ex.A.1  –  sale 

agreement  was  executed  only  as  a  security  for  the  loan  obtained  at 

Rs.2,00,000/-  from the  deceased plaintiff.  As  already pointed  out,  the 

learned  trial  Judge,  considering  the  evidence  available  on  record  and 

more particularly taking note of the evidence of the plaintiffs' witnesses, 

P.W.2 and P.W.3, has come to a decision that Ex.A.1 was executed only 

as a security for loan transaction and that therefore, the plaintiffs are not 

entitled to get the relief of specific performance.

15. The plaintiffs have now agreed that the defendant has executed 

a Power of Attorney deed in favour of the deceased plaintiff's brother-in-

law  Kalaivanan  on  the  same  day  and  that  subsequently,  the  said 

Kalaivanan,  in  pursuance  of  the  said  Power  of  Attorney  deed,  has 

executed a sale agreement in favour of his sister Kalaiselvi, who is none 

other than the wife of the deceased plaintiff.  As rightly observed by the 

learned trial Judge, it is pertinent to note that the deceased plaintiff or the 

plaintiffs  impleaded  subsequently,  have  nowhere  whispered  about  the 

alleged  Power  of  Attorney  deed  and  the  sale  agreement  executed  in 

pursuance  of  the  said  Power  of  Attorney deed in  the  plaint  or  in  the 

amended plaint.
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16. Pending appeal, the plaintiffs have filed an application under 

Order 41 Rule 27 C.P.C., for reception of additional documents alleging 

that after filing of the appeal and as per the instructions of their Counsel, 

while they were searching for the documents, they have found out the 

avialability of the original documents handed over by the defendant to 

the  deceased  plaintiff  at  the  time  of  the  execution  of  Ex.A.1  –  sale 

agreement and that the said documents are very much required to prove 

that Ex.A.1 was executed for getting the sale of the suit property.

17. The defendant, by filing a counter statement, raised objections 

that the plaintiffs have not assigned any reason or ground for receiving 

the additional document under Order 41 Rule 27 C.P.C., that the parent 

deeds of the defendant have absolutely no connection with the present 

suit  and  that  the  above  petition  has  been  filed  only  to  drag  on  the 

proceedings.

18.  As  rightly  pointed  out  by  the  learned  Counsel  for  the 

defendant, the appellate Court has observed as follows:
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“fpiua  xg;ge;jk;  flDf;fhf  gjpt[  bra;ag;gl;ljhf  gpujpthjp 

jug;gpy;  thJiu  Kd;itj;j  epiyapy;  mry;  MtzA;fs; 

midj;Jk; jw;BghJ thjp trk; cs;sJ vd;gij mwpaKofpwJ. 

ne;j tHf;fpy; thjp jug;gpy; jhf;fy; bra;ag;gl;L cs;s MtzA;fs; 

midj;Jk; mry; MtzA;fshf cs;sjhYk;, fpiua xg;ge;jk; 

thjp  kw;Wk;  gpujpthjpf;F  nilapy;  Vw;gl;ljhy;jhd;  mry; 

MtzA;fs; 1k; thjp trk; gpujpthjpahy; bfhLf;fg;gl;L cs;sJ 

vd;gJk; bjhpatUtjhYk;, flDf;fhf Vw;gLj;jpf; bfhz;l gjpt[ 

bra;ag;gl;l fpiua xg;ge;jk; vd;W gpujpthjp jug;g[ tHf;fwpqhpd; 

thjk;  Vw;Wf;bfhs;sf;Toajhf nUe;jhYk;, fpiua xg;ge;jj;jpy; 

fz;Ls;s  bjhif  ve;j  Bjjpapy;  thjpf;F  gpujpthjp  jpUg;gpr; 

brYj;jpdhh;  vd;gijf;  Fwpj;J  Mtzk;  vJt[k;  jhf;fy; 

bra;ag;glhj epiyapy; .......... “

Thereafter the appellate Court has proceeded to decide that the additional 

documents filed in I.A.No.1123 of 2019 are to be exhibited and directed 

the  trial  Court  to  record  additional  evidence  in  that  regard.   At  this 

juncture, it is necessary to refer the observations of the appellate Court 

hereunder for better appreciation:

“ne;ePjpkd;wk;  BkBy  fz;lthW  ghprPyid  bra;jjd; 

mog;gilapy;, jhth bjhifahdJ 1k; thjpahy; gpujpthjpf;F 
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fld;  vd;w  bgahpy;  bfhLf;fg;gl;ljh?  my;yJ  fpiua 

Kd;gzkhf  bfhLf;fg;gl;ljh?  vd;gij  jPh;khdpf;f  bjhif 

ghpkhw;wj;jpd;  BghJ  gpujpthjpahy;  1k;  thjpaplk; 

bfhLf;fg;gl;ljhfr;  brhy;yg;gLk;  tHf;fpil  kD  vz;.

1123/2019y; fz;l MtzA;fis FwpaPL bra;J, mjd; Bghpy; 

chpa TLjy; rhl;rpak; gjpt[  bra;a tprhuiz ePjpkd;wj;jpw;F 

mwpt[Wj;jpa[k;,  mt;thW  tprhuiz  bra;ag;gLk;  rhl;rpaplk; 

Fwf;F tprhuiz bra;j gpd;dh; jhd; xU bjspthd Kot[f;F 

tu  naYk;  vd;gjhYk;,  ne;j  tHf;fpd;  tHf;bfG 

K:ykhdJ  fld;  bjhifia  tug;gw;Wtjw;fhdjh?  my;yJ 

Vw;wij Mw;Wjy; ghpfhuj;jpw;fhdJ? vd;W jPh;khdpj;jhy;jhd;, 

tHf;fhdJ  fhytiuaiwahy;  ghjpf;fg;gl;L  cs;sjh?  vd;w 

Kot[f;F tu naYk; vd;W ne;ePjpkd;wk; fUJtjhYk;, gpujpthjp 

jug;gpy;  vLj;Jiuf;fg;gLk;  Kf;fpa  thjkhd  1k;  thjpaplk; 

gpujpthjp  bgw;wjhfr;  brhy;yg;gLk;  fld;  bjhif  KGtJk; 

2001k;  Mz;L  $Pd;  khj  nWjpapy;  gpujpthjp  jpUg;gpr; 

brYj;jptpl;lhh;  vd;w  tifapy;  mike;Js;sjhy;,  njidg; 

bghWj;J gpujpthjp jug;gpy; tprhuiz ePjpkd;wj;jpy; ve;j xU 

MtzKk; jhf;fy; bra;ag;gltpy;iy vd;w epiyapy;, th.rh.2 

kw;Wk;  th.rh.3  Mfpa  rhl;rpfs;  flidj;  jpUg;gpr; 

brYj;jptpl;ljhf rhl;rpak; mspj;J cs;sjhy; flidj; jpUg;gpr; 

brYj;jpajw;fhd  Mtzk;  nUg;gpd;  mtw;iw  chpa  tifapy; 
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ePjpkd;wj;jpy; jhf;fy; bra;a gpujpthjpf;F mwpt[Wj;jpa[k;, fpiua 

xg;ge;j  Mtzkhf  th.rh.M.1y;  rhl;rp  ifbahg;gk;  nl;l 

egh;fis  tprhhpj;J  thf;FK:yk;  gjpt[  bra;aBtz;oaJ 

mtrpakhdjhfpwJ vd;gjhy; mth;fSf;F chpa miHg;ghiz 

rhh;t[  bra;J  ePjpkd;wj;jpy;  mth;fSila  rhl;rpak; 

gjpt[ bra;ag;gl Btz;Lk; vd; mwpt[Wj;jpa[k;, Bkw;go tHf;fpil 

kDtpy;  fz;l  MtzA;fis  kDjhuh;fs;  Bky;KiwaPl;L 

ePjpkd;wj;jpy;  nUe;J  jpUk;gg;  bgw;W  mtw;iw  tprhuiz 

ePjpkd;wj;jpy;  jFe;j  rhl;rpak;  K:yk;  FwpaPL  bra;J  bfhs;s 

mwpt[Wj;jpa[k;, mt;thW gjpt[  bra;ag;gl;l TLjy;  rhl;rpak; 

kw;Wk;  rhd;whtzA;fisg;  ghprPyid  bra;j  gpd;dh; 

jPh;g;g[ tHA;FtBj ePjpf;F cfe;jJ vd;W ne;ePjpkd;wk; fUJtjhy; 

mry;  tHf;if  tprhuiz ePjpkd;wj;jpw;F  kPl;lDg;g[if  bra;a 

ne;j Bky;KiwaPl;L ePjpkd;wk; cj;jutpLfpwJ. gpujpthjp jug;gpy; 

fld;  bjhifia  jpUg;gpr;  brYj;jpajw;fhd  Mtzk;  vJt[k; 

nUg;gpd; mtw;iwa[k; gpujpthjp tprhuiz ePjpkd;wj;jpy; TLjy; 

MtzA;fshf  jhf;fy;  bra;tjw;F  mDkjp  mspf;fg;gLfpwJ. 

Bkw;brhd;d  Fiwfis  epth;j;jp  bra;j  gpd;dh;,  tHf;F 

Bfhg;g[ fpilf;fg; bgw;w 6 khj fhyj;jpw;Fs; tprhuiz ePjpkd;wk; 

jPh;g;g[ gfu Btz;Lk; vd;Wk; cj;jutplg;gLfpwJ.”

19.  Considering  the  above,  the  appellate  Court  has  not  decided 
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anything, but only decided to remand the matter back to the trial Court.

20. Before entering into further discussion, it is necessary to refer 

Order 41 Rule 23 and 23(A) C.P.C.:

“23. Remand of case by Appellate Court

Where  the  court  from  whose  decree  an  appeal  is 

preferred has disposed of the suit upon a preliminary point and 

the decree is reversed in appeal, the Appellate Court may, if it 

thinks fit,  by order  remand the case,  and may further  direct 

what issue or issue shall be tried in the case so remanded, and 

shall send a copy of its judgment and order to the court from 

whose  decree  the  appeal  is  preferred,  with  directions  to  re-

admit the suit under its original number in the register of civil 

suits, and proceed to determine the suit; and the evidence (if 

any) recorded during the original trial shall, subject to all just 

exceptions, be evidence during the trial after remand.

23A. Remand in other cases

Where  the  court  from  whose  decree  an  appeal  is 

preferred  has  disposed  of  the  case  otherwise  than  on  a 

preliminary point, and the decree is reversed in appeal and a 
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re-trial is considered necessary, the Appellate Court shall have 

the same powers as it has under rule 23.”

21. At this juncture, it  is necessary to refer the judgment of the 

Hon'ble Supreme Court in Sirajudheen Vs. Zeenath and Others reported 

in  2023  LiveLaw  (SC)  145 and  the  relevant  passages  are  extracted 

hereunder:

“11.  One  of  the  striking  features  of  the  impugned  judgment  

dated 28.06.2019 is that even while dealing with a regular first  

appeal against the judgment and decree of the Trial Court, the  

High Court has not even adverted to the findings of the Trial  

Court pertaining to the present case and has not specified as to  

how  the  findings  recorded  by  the  Trial  Court  were 

unsustainable  or  unjustified.  As  noticed,  in  the  impugned  

judgment,  the High Court  has narrated a few circumstances 

leaning in favour of the plaintiff (in paragraph 21) and then a  

few other circumstances which favour the genuineness of the  

sale in question (in paragraph 22) and thereafter, has observed  

that the evidence necessary for a proper determination of the  

suit had not been brought on record; and that the evidence on  

record was insufficient to arrive at a proper finding in favour  
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or against  the sale deed in question. The High Court  would  

further  observe  that  material  witnesses  have  not  been  

examined and no evidence has been brought in with regard to  

passing of consideration.

11.1.  With  respect,  what  turns  on  the  observations  in  the  

impugned judgment is that the High Court was unable to arrive 

at  a  conclusion  on  the  basis  of  the  material  on  record.  

However, fact of the matter remains that on the basis of  the  

same material on record, the Trial Court had indeed arrived at  

a definite conclusion that the plaintiff had failed to establish  

her  case  and hence,  the suit  was  liable  to  be  dismissed.  As  

indicated hereinabove, the High Court has not at all referred to  

the findings of the Trial Court and it is difficult to find from the  

judgment impugned as to why at all those findings of the Trial  

Court were not to be sustained or the decree was required to be  

reversed.”

22. In the present case, the learned trial Judge, on the basis of the 

evidence available on record, has come to a definite conclusion that the 

plaintiffs had failed to establish their case and as such,  their suit  was 

liable  to  be  dismissed.   But  the  learned  appellate  Jude,  without 

considering or appreciating the evidence available on record, has arrived 

at a finding that the case has to be remanded back to the trial Court and 

thereafter proceeded to set aside the judgment and decree passed by the 
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trial Court.  Though the trial Court has given a specific findings to all the 

issues framed, the appellate Court has neither considered nor shown as to 

how the findings of the trial Court were not sustainable.

23.  Admittedly,  the  plaintiffs  have  not  filed  any  application 

seeking  permission  to  examine  the  witnesses  shown  in  Ex.A.1  sale 

agreement  either  before  the  trial  Court  or  before  the  appellate  Court. 

Without  any  application  or  prayer  for  examining  those  witnesses,  as 

rightly contended by the learned Counsel for the defendant, the appellate 

Court by itself suo motu directed the trial Court to summon and examine 

the witnesses of Ex.A.1.  Moreover the appellate Court has not given any 

finding that  the  plaintiffs  have  satisfied  the  conditions  required under 

Order 41 R 27 C.P.C., for reception of additional documents. But without 

assigning any reason,  the appellate  Court  has allowed the petition for 

reception of additional evidence and directed the trial Court to exhibit the 

documents  and  then  to  record  additional  evidence  in  that  regard. 

Moreover, the defendant has also neither filed any application nor made 

any prayer to give an opportunity to prove the alleged discharge of loan. 

But the trial Court, without assigning any proper reason, has permitted 

the defendant to produce the documents to prove the discharge of the 
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loan alleged by him.

24. As rightly contended by the learned Counsel for the defendant, 

absolutely there is no basis for making such directions for remanding the 

suit.   As  already  pointed  out,  the  trial  Court  has  specifically  given 

findings with regard to the nature of Ex.A.1 and the plea of limitation for 

refund of the amount claimed.  The appellate Court has not proceeded to 

consider  the  correctness  of  the  said  findings,  but  on  the  other  hand, 

without  any  application  or  prayer,  has  mechanically  permitted  the 

plaintiffs  to  examine  the  additional  witnesses  and  the  defendant  to 

produce the additional evidence.

25.  The  Hon'be  Supreme  Court  in   Sirajudheen's  case,  above 

referred  has  specifically  observed  that  merely  because  a  particular 

evidence had not been produced, the appellate Court cannot adopt the 

soft course of remanding the matter and the relevant passage is extracted 

hereunder:

“14. In regard to the want of any particular evidence, we may 

observe in the passing that if the Court finds any particular  

19/25https://www.mhc.tn.gov.in/judis



C.M.A(MD)No.695 of 2020

evidence directly within the control and possession of a party  

having  not  been  produced,  the  necessary  consequences  like  

those  specified  in  illustration  (g)  to  Section  114  of  the  

Evidence  Act  may  follow  but,  merely  because  a  particular  

evidence which ought to have been adduced but had not been  

adduced, the Appellate Court cannot adopt the soft course of  

remanding the matter. We would hasten to observe that we are  

not  commenting  on  the  merits  of  the  case  either  way.  The  

observations herein are only to indicate that the remand of the  

suit  for  trial  de  novo  cannot  be  considered  justified  in  the  

present case from any standpoint.” 

26. It is settled law that the scope of remand in terms of Rule 23 of 

Order 41 C.P.C., is very limited and that the necessary requirement for 

invoking Rule 23(A) of Order 41 C.P.c., is that the decree is reversed in 

appeal and a re-trial is considered necessary.  It is necessary to refer the 

following passage in Sirajudheen's case above referred:

11.2. After having taken note of the salient features of the  

impugned  judgment  as  also  the  significant  omissions  

therein,  if  we  refer  to  the  provisions  empowering  the  

Appellate Court to make an order of remand, it is difficult to  

find any justification for remand by the High Court in the  

present case. As noticed, the scope of  remand in terms of  

Rule 23  of  Order  XLI  CPC is  extremely  limited  and that  
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provision is  inapplicable because the suit  in question had 

not been disposed of on a preliminary point. The remand in  

the present case could only be correlated with Rule 23-A of  

Order  XLI  CPC  and  for  its  applicability,  the  necessary  

requirements are that “the decree is reversed in appeal and 

a re-trial is considered necessary”. As noticed hereinabove,  

there  is  no  reason  whatsoever  available  in  the  impugned 

judgment  as  to  why  and  on  what  basis  the  decree  was 

reversed by the High Court. Obviously, the reversal has to  

be based on cogent reasons and for that matter, adverting to  

and dealing with the reasons  that  had prevailed with the  

Trial  Court  remains a sine qua non.  Thus,  remand in the 

present case cannot be held justified even in terms of Rule  

23-A of Order XLI CPC. 11.2. After having taken note of the  

salient  features  of  the  impugned  judgment  as  also  the  

significant omissions therein, if  we refer to the provisions 

empowering  the  Appellate  Court  to  make  an  order  of  

remand, it is difficult to find any justification for remand by  

the High Court in the present case. As noticed, the scope of  

remand in terms of Rule 23 of Order XLI CPC is extremely  

limited and that provision is inapplicable because the suit in  

question had not been disposed of on a preliminary point.  

The remand in  the  present  case  could  only  be  correlated  

with Rule 23-A of Order XLI CPC and for its applicability,  

the necessary requirements are that “the decree is reversed  

in appeal and a re-trial is considered necessary”. As noticed 
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hereinabove, there is no reason whatsoever available in the 

impugned judgment as to why and on what basis the decree  

was reversed by the High Court. Obviously, the reversal has  

to be based on cogent reasons and for that matter, adverting  

to and dealing with the reasons that had prevailed with the 

Trial  Court  remains a sine qua non.  Thus,  remand in the 

present case cannot be held justified even in terms of Rule  

23-A of Order XLI CPC. “

27.  Considering the above and taking note of the legal position 

above referred, this Court has no hesitation to hold that the impugned 

order remanding the case for the purpose of examining Ex.A.1 witnesses, 

for  exhibiting  the  documents  filed  in  I.A.,  and  adducing  additional 

evidence in that regard and for production of additional evidence by the 

defendant  to  prove  his  plea  of  discharge,  in  the  absence  of  any 

application  or  prayer  of  the  plaintiffs  or  the  defendant  and  without 

complying  the  mandatory  requirements  contemplated  under  Order  41 

Rule 27 and Order 41  Rule 23 and 23(A) C.P.C., is not in accordance 

with law and the same is liable to be set aside and the above points are 

answered accordingly.
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28. In the result, the Civil Miscellaneous Appeal is allowed and the 

impugned  judgment  and  decree  passed  in  A.S.No.3  of  2018,  dated 

25.08.2020, on the file of IV Additional District Court, Madurai, is set 

aside and the appellate Court is directed to restore the appeal and to hear 

the same and dispose of the same in accordance with law within a period 

of  two  months  from the  date  of  receipt  of  a  copy  of  this  judgment. 

Consequently,  the  connected  Miscellaneous  Petition  is  closed. 

Considering the other facts and circumstances of the case, there shall be 

no order as to costs. 
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To

1. IV Additional District Court, Madurai. 

2. III Additional Sub-Court, Usilampatti Camp.

3.The Record Keeper,
   Vernacular Section,
   Madurai Bench of Madras High Court, Madurai. 
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