C.R.P.(MD) No.2049 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved on 04.09.2023
Delivered on 27.09.2023

CORAM
THE HON'BLE MRS.JUSTICE K.GOVINDARAJAN THILAKAVADI
C.R.P.(MD) No.2049 of 2023

and
C.M.P.(MD) No0.10289 of 2023

Kasthoori ... Petitioner
Vs.

Dr.K.Balammal ... Respondent
Prayer:- This Civil Revision Petition filed under Article 227 of the
Constitution of India, to set aside the order dated 20.03.2023 passed in I.A.No.
6 of 2022 in O.S.No.65 of 2022, by the Subordinate Court, Manamadurai,
appointing second Advocate Commissioner.

For Petitioner : Mr.S.Ramu

For Respondent : Mr.J.Udhayakumar

ORDER
This Civil Revision Petition has been filed by the petitioner to set aside
the impugned order dated 20.03.2023 passed in I.A.No.6 of 2022 in O.S.No.65

of 2022 on the file of the Subordinate Court, Manamadurai.
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2. The above suit in O.S.No.65 of 2022 was filed by the respondent for
recovery of possession and for a mandatory injunction. During the pendency of
the above suit, the respondent/plaintiff filed an application in [.A.No.3 of 2022
for appointment of an Advocate Commissioner to inspect the suit property and
note down the physical features as per the petition plan and Sale Deed executed
in favour of the respondent/plaintiff and also to note down the encroachments
made by the petitioner/defendant. The Trial Court has allowed the said

application and appointed the Advocate Commissioner.

3. The Advocate Commissioner visited the suit property and filed his
report and plan. The respondent/plaintiff filed her objections to the report
submitted by the Advocate Commissioner stating that the Advocate
Commissioner measured the property without removing the iron fence put up
by the petitioner/defendant and if the Advocate Commissioner has measured
the suit property after removing the iron fence, the suit property would have
been measured properly. The further objection is that in the sketch submitted
by the Advocate Commissioner, the physical features noted down by the
Advocate Commissioner is inconsistent and since the Advocate Commissioner
failed to measure the property with the help of surveyor, there are

deficiencies/discrepancies in the sketch and report.
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4. Hence, the respondent/plaintiff filed I.A.No.6 of 2022 to scrap the
Advocate Commissioner's Report and the sketch annexed therewith and also to
appoint a fresh Advocate Commissioner to inspect the suit property and note
down its physical features and also to note down the encroachments made by
the petitioner/defendant and to take photographs of the suit property and to file
his report and plan. By the impugned order dated 20.03.2023, the said
application was allowed by the Trial Court stating that some
discrepancies/deficiencies are found in the Report of the Advocate
Commissioner which would not be sufficient to resolve the dispute between the
parties. Aggrieved by this, the petitioner/defendant has approached this Court

by way of this Civil Revision Petition.

5. The learned counsel appearing for the petitioner/defendant would
submit that it is a well settled principle that the second Advocate
Commissioner can be appointed only in an extraordinary situation and same
cannot be done in a routine manner in convenience of either of the parties. He
would further submit that the Advocate Commissioner's Report is well within
the scope of the order passed in the application in I.A.No.3 of 2022. The suit
property was measured correctly and physical features were noted down as it is

in the suit property.
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6. The learned counsel for the petitioner/defendant would further submit
that the respondent/plaintiff and her counsel were present at the time of
inspection made by the Advocate Commissioner and however failed to raise
any objection at that point of time. He would further submit that no specific
allegations made by the respondent/plaintiff in her application filed to scrap the
Advocate Commissioner’s Report. He would also submit that the Report filed
by the Advocate Commissioner is clear and is well within the scope of the
order passed in the application in 1.A.No.3 of 2022 and therefore, the same

cannot be said to be ambiguous.

7. The learned counsel for the petitioner/defendant would submit that the
Report of the Advocate Commissioner can be struck off only when the same
exceeds the limit of the order and when it is unable to help the Court to decide
the issue between the parties in the suit. He therefore would submit that the
impugned order passed by the Trial Court in I.LA.No.6 of 2022 scrapping the

Report of the earlier Advocate Commissioner is liable to be set aside.

8. On the other hand, the learned counsel appearing for the

respondent/plaintiff would submit that the Advocate Commissioner failed to
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measure the suit property in accordance to the Sale Deed executed in favour of
the respondent/plaintiff. He had failed to note down the actual features and the
encroachments made by the petitioner/defendant and the Report submitted by
the Advocate Commissioner is not clear and therefore, it has become necessary
for scrapping the earlier Report and appointment of a fresh Advocate
Commissioner is necessary to decide the issue between the parties. Therefore,
there is no infirmity in the impugned order passed by the Trial Court which

calls for no interference.

9. Heard on both side. Records perused.

10. The Trial Court in the impugned order dated 20.03.2023 passed in

[LA.No0.6 0f 2022 in O.S.No0.65 of 2022 has observed as follows:-

8) . BeUpSHB)  UPHEBMIEHT — YeWEWTULIT  HTSHB6V
CFULIBITNT DB B  OBMID  QIDILIL SHBIWET  BTIDILD
CLITpHI HTUT CFTSHBIWET [BHIOGHMBLD WL UITENLD  BTTDILD
UMBUTID  GCIB6rleuTd  @EV6VTIDEY 261161 [BPIDGITT
<Y, 606007 L IIT UEDTLIL FPHl6D LoD ITTIT/ 6UTH] LOBIILD
6TDITLOSDIB T/ LT HI6UTHISH S LTSS L OIFITS BIbB6NT
Mlayi  pUT GUGSID,  DUTBEBEGH  LITSHBNIIIL L
CFTSHBIHHMeTT — DITNBBOT  GWISSBID — HTUT — CFTSHSH60T
SNBSS SBID  WHMBUND BT DUIBND  BH6aTemLD
GG BID SIF6V 6P B6m60T
SIoreliLgne — GBPISPSHIBG 2 S Ll
Olp6e1llouTs  @eVemsv  6TGIILIGID YPH6ME  OBMILD  6UEDTLIL LD
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STapID  GLITIPSHI BTSSP BIBSI. 6160166l DIF6V
QUPSHBID  BHIOOTBLD  £9.61.3/2022  1oepieile LB iSbs 1
2 656y  LgHATD  UPSHBMIEHT  DEWETUITTED  HTEHBH6V
CIFUIICILIL L. DYBHeWD  OBMID  UDTLIL LD  [bbDdme)y CFUIHI
LDIBTS  UPHBMIGHIT Y6mevoTuli  BILILD6ITID  GFUILIGVTID  6T60THI
BBBBNDGTBLD  HITLOTES DB,

11. The Trial Court has recorded its dissatisfaction over the proceedings
of the Advocate Commissioner and has found some discrepancies/deficiencies
in the Report of the earlier Advocate Commissioner. Therefore, the Trial Court
has scrapped the Report filed by the earlier Advocate Commissioner since it is

not in satisfaction to resolve the dispute.

12. The Trial Court has appointed a fresh Advocate Commissioner after
scrapping the Report filed by the first Advocate Commissioner. Since the suit
was filed for recovery of possession and for mandatory injunction, stating that
the petitioner/defendant has encroached into the property of the
respondent/plaintiff, the Advocate Commissioner ought to have measured the
property as per the Documents produced by the parties in order to come to a
conclusion as to whether there is any encroachment made by the
petitioner/defendant. But, the Advocate Commissioner has failed to measure

the property as per the order passed in the earlier application in [.A.No.3 of
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2022. To have a fair adjudication and to resolve the dispute between the
parties, the Trial Court has correctly scrapped the earlier Advocate
Commissioner’s Report and passed the order for appointing a fresh Advocate

Commissioner which is in accordance with law.

13.  The Trial Court after recording its dissatisfaction over the
proceedings of the Advocate Commissioner scrapped the Report. Therefore, it
is not necessary to interfere with the impugned order dated 20.03.2023 passed

in LANo.6 of 2022 in O.S.No.65 of 2022 and the impugned order is

confirmed.

14. Accordingly, this Civil Revision Petition is dismissed. No cost.

Consequently, connected Miscellaneous Petition is closed.

27.09.2023

Index : Yes/No
Internet : Yes/No

NCC : Yes/No
jen

To
The Sub Judge,
Manamadurai.
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K.GOVINDARAJAN THILLAKAVADI, J.

jen

Pre-Delivery Order made in

C.R.P.(MD) No.2049 of 2023
and C.M.P.(MD) No.10289 of 2023

27.09.2023
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