HCP(MD)No.778 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 16.10.2023
CORAM :
THE HONOURABLE MIEJU STICE M.SUNDAR
an

THE HONOURABLE MR.JUSTICE R.SAKTHIVEL

HCP(MD)No.778 of 2023

M.Babyammal ... Petitioner
Vs.

1. The Additional Chief Secretary to Government,
Home, Prohibition and Excise Department,
Secretariat,

Chennai-9.

2. State Represented by

The District Collector and District Magistrate,
Thoothukudi District,

Thoothukudi,

Thoothukudi District.

3. The Superintendent,
Central Prison,
Palaymakottai. ... Respondents

Petition filed under Article 226 of the Constitution of India praying
for issuance of a Writ of Habeas Corpus, calling for the records from the
2™ respondent in H.S.(M).Confdl.No0.63/2023 dated 29.04.2023 by
setting aside the said order of detention passed by the 2™ respondent and
setting the detenu M.Solaiyappan S/o0.Murugan aged 23 years at liberty

now detained at the Central Prison, Palayamkottai.
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HCP(MD)No.778 of 2023
For Petitioner : Mr.S.Senthil Sankara Natha Kumar
For Respondents : Mr.A.Thiruvadi Kumar
Additional Public Prosecutor
ORDER
[Order of the Court was made by M.SUNDAR, J.]

Captioned 'Habeas Corpus Petition' [hereinafter 'HCP' for
the sake of convenience and clarity] has been filed by the grandmother of
detenu assailing the 'preventive detention order dated 29.04.2023 bearing
reference  No.M.H.S.Confdl No0.63/2023" [hereinafter 'impugned
preventive detention order' for the sake of brevity and convenience]. To
be noted, sponsoring authority has not been arrayed as a respondent and
we find that Station House Officer of Thattaparai Police Station is the
sponsoring authority [hereinafter 'sponsoring authority' for convenience
and brevity] and the second respondent is the detaining authority as the
impugned preventive detention order has been made by second
respondent.

2. When the captioned HCP was taken up, this Court was
informed without any disputation or contestation that the captioned
matter is directly covered by an order passed in Porkilai @ Thenmozhi

vs. The Chief Secretary to Government of Puducherry, Puducherry

and others reported in 2023 : MHC : 4007 [Neutral Citation of
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HCP(MD)No.778 of 2023

Madras High Court] and a scanned reproduction of the said order is as

follows:

2023 MHC:4007

BB N0 o 20
[ THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 30,08 2023
CORANM

THE HOMNOUBABLE MEJUSTICE MSUNDAR
wnsl
THE HOMOURABLE MRJUSTICE RSAKTHIVEL
HC PMNod™0 of N3
Porkilnd 8 Thenmunehi
WioSiva @ Kuti Siva . Palitsxner
bk

1 The Chiet Secretary to Covernment of Puduchermy
Union of Puducherry
Chiel Secretarial, =’U£|L|rhm'_|.'.

b

The Secretasy to Lieatemant Governor
Rajmivas, Puduchemy

3, The District Magistrate-cum-Anthorized Officer
Oriffice of the District Magisirate
L=t Floor, Vaebaduvoor Road
Eavadanpalayam, Puducherry - G5 (04

4.  The Superintendent of Police (East)
Puducherry,

5. The Chiel Superintendent of Jail

Centmnl Poson, Kaiopel
Puducheny,

Pags Nos: 1110

THLA Peta PR N A el
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e &' The Swate House Officer
- Orleanpet Police Station

Petition filed under Asticle 226 of the Constitution of India peaying
fioe issuance of = writ arder or direction in the nature of WRIT OF HAREAS
mlm:rﬂ. o u!l: fiar tlmn:md; w uu-. detention order 10 No.

rurwﬂm Iﬂ,'ldur the thdl:rr_u FWH{M&W! Activitics Act,
2008 {Act 10 of 2010) and mumﬁ-nmmmmmmm

,FurPumanw

For Respondeass

[hereinafier HOP for the sake of brevi

Tage H‘uﬂlﬁ :
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FULC N 4 2
2. When the coptioned HCP was listed before this Coant "For

Admission’ on 28,03, 2023, the following proceedings / order was made:

it
MNIRMAL KUMAR, £,

(hrder of the Conrt was made by WSUNDAR, 1)

Cupticied Habens Corpies Petifion has been fifed in thix
Codird o 20 03 2023 imiwr wiin axsailime a detention order
dated 14022023 bearing referance
Ao, Q2D ROYD AP PASAA3023 e by thind vesposdent’
fhereinafter Detaining Aushority” for the sake of conveniencs
anmel eterrityf. T D nered sicth respondent [n the Sponscoringe
Awifiiarity,

2 TWife of the-deter iy the pefitioner

3. Lewrmedd counsel for petitioner submite that gronnd
ke g the detenn is for alleged affences wnder Sections 300
and 02 gf The Indian Fenal Code (45 of 15601 [hereinaller
TP for the sate of comventenee and clavityy in Crime No.307
af 2022 on the file of Orivamet Police Stavion.

A The afvemicnipned diention oéder bas bever made
on the premiie thal the defeng 15 0 Dangerous Person’ wnder
subsection (1) of Seciion 3 of the Puduchersy Prevention af
Anti-Social Activiies Aet, MO8 fder NoJ@ of I

Page Mg, 314

I et s i pus il




HCP(MD)No.778 of 2023

LT TR R

WEDR COPY

- will eontinue 1o by used in

L To be
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"—;‘,.'! 4, MrSSenthilvel, {earricd, counsél represeuting the counsel on
I mrd for petitioner, assised by MsKokila, | learned counse] and

\ieK S Mobandoss, learaed Publie Prosccutor (Puduchcrry). assisted. by
el fior responidents arc bfore us,

Ms N Danalatehoumy, beammed ol

b (hot nt the 1ime of adrussien, Jearned
nge to the ampugned preventive
1 renicseniation sent by peiioner 1.8
stive detention order has not been
fha] beasing Board, Mr5 Senthilvel,
cepresenting learned counsel on
e of otack and submutied that 4
s i ome of the adverse coses which
o n qui the grounds of impugned
furnished o the. deteau.
| -' tenrned counsel for petitioner

o) of Pamngraph No.(2) of grouads
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gl A

ot impugned preventive delention onder which reads os follows:

2. The growsds an wiich the said ditsntion wdere by feen
gl sgenmat e el S o Kl Sva £330, Socleseph, ded Crane
Srewt, Anmml  fedirg Newatwd o Neges Ovlsanpet.  Pidimchers
et thee defally af s previons fmvodvesie I ol dates
v e falfows,

e

fit The pehifomer fariier submits ther the couner fefitiones
fuvedved i Arms Aed ie O, d 532028 wis 445, ERsip PC and
25{1-4) o Are Aet, dated 18,117,202 0f Keddivarpalavam Police
Snwiom, Prodracirerry fa the cave e gof amticigatory il | Prewaily
the cotaler pelifionsr vy ereested gmd remanded e andicial
m;fmf_p crutcern fn Crimiaml No SOR2022 i d9d, 402 080 wf
Cieanpet BE., Puduchen on 27,12 2027

Leamed counsel submitied that reference i "coumier petitioner” in the
aforementionsd paragroph s reference to detem Leamed  counscl
submitted that grounds of tmpupned preventive delention order made by
Detaining ~ Auwthority  colegoneally rehes on factum of detena being
remanded 1o judictal custody on 27, 122022 m Crimse Mo 307 of 2022 an the
file of Orleanpet Police Station, Union Terntery of Podubersy Sul the

rerand order has nod been fumished to the detenu

Page Noa 610
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HCP(MD)No.778 of 2023

RN 370 af 2O

Leared counsel submits that this hus wmparred the detenu's nght to
make an cffective representation agminst the impugned preventive detention

fdiler

b. In response to the aforementioned argument, MeE. S Molmndoss,
feamed Public. Progecwior for Union Territory of Puducherry, assisted by
Ms.N.Danalatchoumy, leamed counsel, drew our amention to page Nos, 140
o 144 of the grounds booklet and swbmitted that Arrest | Court Surrender

Form has been firmishied 1o the deten.

7. We carefully considersd 1he submizsions mude on both sides. We
fined from the Arrest ¢ Court Surender Form and remand requisition repont
of police ut Page Nos. 140 1 144 of the grounds booklet that the date of
arrest has been shown as 26,12, 2032 Whereas puragraph No.2(1) of grousds

I‘- of impugned preventive detention n# B which our attention was drimwn
Aliows ihe date of arrest us 270220038 This by itsclf will baffle the deten
This by ftself s a ground that is q?m@ to dislodge the impugned

| &

Puge Nos, 7/10 i
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%

i
f HCLERG AT O

preventive detention order  However, we also notide Thit as rightly

cortended by leamed counsel for pebtioner, temand order though
specifically relied on m paragraph 260) of grounds of impigned preventive
detention order m Cemse Mo 307 uflﬂ!.? on tee file of Oeleaaper Police
Statson, Uimaon Territory of Puducherry the same has not been furnished 1o
the deteny. No elucidation is mql.l.im& o sy thet if such remand order
which has been specifically wveriod o sl reficd on by the Delainimyg
Authority in the greunds of impagned preventive detention ardes & not
furnished 1o the detenw. it will impair the mghts of detenu 1o make an
effective represcamtion.  To be nodes), s86h rghts of a detenu 1o make an
effective representation agains! a impugned proventive detention order 15
sanctus/sacrosanct constiluliona| salegnend ingmined in Amicle 22(5) of the
Constitution of India, This Cour! has repeatediy held that imfraction of such
rights of u defemy vitistes the impugned preventive detention onler and
leaves it valnerable for beiny dislodged in habess legal drill. We liave oo

hesitation in saying that this iz ove such cese.

Page Mos 310
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B P e 7 i 22
8. Before concluding, we slso remind ourselves that preventive

defention i not a punishment and HCP 1 & high prerogative writ,

?. Apropos, the [lerther sequitr is. capboned HCP is  allowed
Impegnied preventive detettion order dated 1402 20721 hearing reference
NoUYDMRODZPPASAA 202 made by the third respondent is sct aside
amd the detenu Thiru: Siva @ Emb - Sive, male, afiesd 33 ‘years, sen of
Thire Joseph, 15 directed to be set ot Hberty forthwith, if not required in

connection with any other case ¢ eades. There shall be no orsder a5 to costs,

(VLS RSNV
AOR.2023
Index : Vs
Speaking ordor
Meutral Citiion ; Yes

ik

P.5: Registry to forthwith communbeate this order to Jafl authorities in
—_ Central Privon, Kalapel, Puducherr.

Page Moz |0

FHm-twasrrbe I goe mfadn

https://www.mhc.tn.gov.in/judis
Page No.11 of 14



HCP(MD)No.778 of 2023

3. In the case on hand, the grounds booklet brings to light that
the prayer for remand is at pages 61 to 65, but the remand order has not
been supplied to the detenu though that has been relied on by the
detaining authority in the course of making the impugned preventive

detention order.

4.In the light of the narrative thus far, the impugned preventive

detention order is also liable to be dislodged in this habeas legal drill.

5. Ergo, the sequitur is, captioned HCP is allowed. Impugned
detention order dated 29.04.2023 bearing reference H.S.(M).Confdl.No.
63/2023 made by the detaining authority is set aside and the detenu
Thiru.M.Solatyappan aged 23 years, son of Thiru.Murugan, is directed to
be set at liberty forthwith, if not required in connection with any other

case / cases. There shall be no order as to costs.

M.S.,J) RSV, D)

Index : Yes 16.10.2023
Neutral Citation : Yes
bala

P.S: Registry to forthwith communicate this order to Jail authorities
in Central Prison, Palayamkottai.
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HCP(MD)No.778 of 2023

To

1. The Additional Chief Secretary to Government,
Home, Prohibition and Excise Department,
Secretariat,

Chennai-9.

2. The District Collector and District Magistrate,
Thoothukudi District,

Thoothukudi,

Thoothukudi District.

3. The Superintendent,
Central Prison,
Palaymakottai.

4. The Additional Public Prosecutor,
Madurai Bench of Madras High Court,
Madurai.
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M.SUNDAR. J.
and
R.SAKTHIVEL, J.

bala

ORDER MADE IN
HCP(MD)No.778 of 2023
DATED : 16.10.2023
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