C.R.P.(MD) Nos.1614, 1616 and 1626 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved on | 04.08.2023
Pronounced on 21.12.2023

CORAM
THE HON'BLE MRS. JUSTICE K.GOVINDARAJAN THILAKAVADI
C.R.P.(MD) Nos.1614, 1616 and 1626 of 2023

and
C.M.P.(MD) Nos.7898, 7901, 7998 of 2023

1.Kaniraj ... Petitioner in C.R.P.(MD)No.1614 of 2023

2. Devathiravia Nadar ...Petitioner in C.R.P (MD)No.1616 of 2023

3. Dhanasekar ...Petitioner in C.R.P (MD)No.1616 of 2023

4. V.TamilSelvi ....Petitioner in C.R.P (MD)No.1626 of 2023
Versus

1. John Vesly

2. Canon Trust its Administrative Officer
John Vesly,
S/0.Rajapahadur,
5/122, Pudukottai Main Road,
Thoothukudi Taluk
Thoothukudi District
J.Sunder Singh (died)
S/o.Late K.S.Jeyasingh,
Kootampuli Village,
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Thoothukudi Taluk
Thoothukudi District.

3. J.Kumar

4. J.Siva Subramani Rajan

J.Jeyarani(died)

5. S.Packia Seeli

6. J.S.Jane Silvia

7. J.S.Ajay Kumar

8. J.S.Sanjay ... Respondents in all C.R.Ps

Prayer in C.R.P.No.1614 of 2023: The Civil Revision Petition is filed under
Article 227 of Constitution of India, to set aside the Fair and Decretal order
dated 17.04.2023 passed in 1.A.N0.06 of 2021 in O.S.No.168 of 2015 on the
file of the Principal District Munsif Court, Thoothukudi.

Prayer in C.R.P.No0.1616 of 2023: The Civil Revision Petition is filed under

Article 227 of Constitution of India, to set aside the Fair and Decretal order

dated 17.04.2023 passed in 1.A.N0.06 of 2021 in O.S.No.172 of 2015 on the
file of the Principal District Munsif Court, Thoothukudi.

Praver in C.R.P.N0.1626 of 2023: The Civil Revision Petition is filed under

Article 227 of Constitution of India, to set aside the Fair and Decretal order

dated 17.04.2023 passed in I.A.No.06 of 2021 in O.S.No.169 of 2015 on the
file of the Principal District Munsif Court, Thoothukudi.
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For Petitioners (in all CR.Ps.) : Mr.S.Muthumalai Raja
For Respondents (in all C.R.Ps.)
For R1 : Mr.M.P.Senthil
For R2 to R8 :  No Appearance
COMMON ORDER

These revisions are preferred as against the fair and decretal order
dated 17.04.2023 passed in [.A.No0.06 of 2021 in O.S.Nos.168 of 2015, 169
of 2015 & 172 of 2015 on the file of the Principal District Munsif Court,

Thoothukudi.

Facts:-

2.The revision petitioners, as plaintiffs, filed the above three suits for
the relief of declaration of title of the suit property and permanent injunction
restraining the respondents/defendants from disturbing the petitioner's

peaceful possession of the suit property.

3.According to the revision petitioners, the suit properties belong to

them. While so, the respondents/defendants illegally trespassed in the suit
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property and attempted to cut the oak trees in the suit properties and
therefore, they were constrained to file the above suits. During the pendency
of the above suits, the revision petitioners filed 1.A.No.6 of 2021 for
amendment to include and additional relief to declare Ex.D.2 decree and
Ex.D.4- Sale deed as null and void. The same was resisted on the side of the
respondents/defendants. The trial Court dismissed the above applications by
stating that it is time barred. Aggrieved by this, the present revision

petitions are filed.

4.The contention of the revision petitioners in C.R.P.Nos.1614, 1616
& 1626 of 2013, who are the plaintiffs in O.S.Nos.168, 169 & 172 of 2015,
is that the suit 1* scheduled property belong to one Irulan and one Mayan
who executed sale deed in favour of one Jayasingh through registered sale
deed in document No.472/1976. Thereafter, one Rayappa Nadar got the first
schedule property from Jayasingh, through a registered sale deed, on
17.03.1999 and he was in possession and enjoyment of the property.
Subsequently, one Singaramaniammal purchased the suit property from

Rayappa Nadar, through a registered sale deed on 30.03.2001. The patta also
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stood in her name and she was in possession and enjoyment of the property.
The 2™ schedule of the property originally belong to one K.S.Duraisingh,
who got the property in a family partition and he executed a sale deed in
favour of Singaramaniammal and by virtue of the sale deed dated
02.04.2001, she was in enjoyment of the property without encumbrance and
also got the patta in her name. Thereafter, the revision petitioner/plaintiff
purchased the suit 1% and 2™ item, from Singaramaniammal, through
registered sale deed 19.07.2004 and the patta was also changed in the name
of the revision petitioner. He had also paid the property tax for the said
property on 01.04.2015. The 1% respondent/1* defendant, along with
henchmen, trespassed in to the suit property and attempted to cut the Oak
trees in the said property. Again 18.04.2015 the 1* respondent/1* defendant
disturbed his possession. Hence, the revision petitioner/plaintiff preferred a
police complaint on 19.04.2023. Since it was a civil dispute, the complaint
was closed. Hence, the revision petitioners have filed the above suits in
0.S.Nos.168, 169 & 172 of 2015 before the Principal District Munsif Court,
Thoothukudi. The respondent/defendant also filed the written statement.

According to the revision petitioners, in O.S.No.69 of 1999 Ex.D.1
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judgment was passed in favour of the 2™ defendant namely the Canon Trust.
Ex.D.2 is the decree in the above suit. The above documents were marked
through the defendants at the time of trial in the present suit. On verification,
it was found that the suit property in Ex.D.2 decree is one and the same as in
the present suit. It was also found that Ex.D.2 decree was not in accordance
with Ex.D.1 judgment passed in O.S.No.69 of 1999. The contention of the
revision petitioners is that in Ex.D.1 judgment (O.S.No.69/99) in Paragraph

No.9, It is stated as under:

"o rdersuier  sCsrasrm  (K.S.geordn) @ns  sSeomu
PUESHEN eCLyss Gslwelkemn.  opemme W gk
(K.S.goréis prirt) Guouy Gersmsl QuUrmisg seomwn  Gewu
Smg) spfsgieTrsTs 1 Tigurdl s plustarmGy soflt sjpuwmmLL
eCarerm  geearn  S.pefkme. Cupue  sCETETET  @elnIpsSEkn
grufkrme Geresaiweme.  darba, Sy RUUESSSW ®SCLYWSS
Qeuwrg 1 Wrghrgular sCsrermmiw  Qersme QuUTmSs 1o
rgourgl) el in  (STeTmET  OTSSLLemeT, OlFETEMET.)  Q)S60T
Kieurs 197ty Tm.egme  Geusoedl ({peuin) &l QUUESL QeSS R
wopupn Qewergw. auuy @il 1o rgurgulkr Qsrgms
Qurmss 1 rarg) e &orun QsrTGes &Ll L et
ST, Qurgg eeer 74 QEm(haE B2 aLssSnG  Seorw

gUUESL CusLLL Qetergl. STy uMTeELeUTE 1o irshrelss
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urgSluiu’ L. Gergg swmm 29 Qge® W GGw oyEw.  eTerGey,
ourer.oy 8 Lp W rdarguler sCHTEIHSG UTSSWILLL HTE
gmid &G srent.281,/3Ba 26 Geemien. Qurmisgin, 281,/3Ce 19
Qoeren,. QUTmBEL o4& CQuresw 45 Ggan® 1o rskurguler
eCarerm gordmeng ursSuiu L grs Souu Gererg.  QLrgs
o emem 74 Q&mﬁy.s{) 45 Qaewr(p Curs Lﬁgh_ler'rerr 29 Qageor(® L (HiCw
W rHurgsE  ursSWILCL gi....... Gumuy  Eriussy  106ug)
ugSukv.......... wealw W rdarguraramr  opurg  sCsTHTT
era:al_r‘r.M.K.S.gmlré\‘fﬁ SpuTsmeT el geufl i Cud) Gmaimn
suf Qerggismer anged omun Qsug CsTOSS, MTELT
oali® Qsugmeen 158  Soru  Geromsomu  QunmssTeTeT
CousmrGOwerny, Soumw U esEkw 1w Ui gumeS
ursSluiul L sud  Qergms QUTmISS @afe\BES QM LTS
sTsENGN argeE Soru  usshn  ugk Gsug  Cerhss
Gousmr DO M .« v e v aeee " 6T 60T MILD STLLEoT
Wn i fssLu Qe gi. SpeuTmey  Srurueneouf,  27.07.1998  Cgélu
oy QUUESUE  amrglfl i @mBg  ured  Soru  OgTams
®.1,00,000 /- el sgms Urgars) QupmOstmr® sud QsTsms
Ourmisg 11204 s@am Sorw usdin gy udh Cswg argss
g rdargl Qerhss Comr@OusTmn Saumw U FSSw  aurs)
Blonn (oo BLORESD®S  qTHSSS0OsTaTeT  Goustor (HiGLoeT mio
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5.In pursuant to the above decree, the plaintiff in O.S.No0.69/99,
namely the Cannon Trust and the 1* defendant in the above suit namely
K.S.Jaysingh Nadar, conspired and without amending the above said decree
the said K.S.Jayasingh Nadar executed a sale deed in respect of the entire
suit property under Ex.D.4 in favour of the plaintiff -Cannon Trust. The
learned counsel for the revision petitioners would submit that, the said
K.S.Jayasingh Nadar and the Cannon Trust, by suppressing the defect in
Ex.D.2 decree, without amending the decree, executed the sale deed by
playing fraud. Therefore, the principle of "finality of litigation" cannot be
pressed to the extent of such an absurdity, that it becomes an engine of fraud
in the hands of dishonest litigants. A Judgment or decree obtained by
playing fraud on the Court is a nullity and non est in the eyes of law. It can
be challenged in any Court either superior or inferior and even in collateral
proceedings. To support his contention he has relied upon the judgment
reported in (1994) 1 SCC 1.Therefore, the said decree and the sale deed are
not valid and therefore, it has necessitated the revision petitioners to file the
applications to amend the plaint by including the relief to declare the above

Ex.D.2 decree and Ex.D.4 sale deed as null and void. Hence, the revision
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petitioners filed the amendment petitions in [.A.No.6 of 2021 in the above
suits. However, the trial Court, without considering the above facts,

dismissed the above applications and therefore, the revision petitioners

C.R.P.(MD) Nos.1614, 1616 and 1626 of 2023

preferred the above revision petitions.

6.0n the other hand, the learned counsel appearing for the
respondent/defendant would contend that

suppressed the material part of the judgment passed in O.S.N0.69/99. In

paragraph 7 of the judgment it is categorically stated as follows:
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" @eeaysdgw 1w Urgerdl /) o8
oflerfssiu_Qerermr.  oeum  SaTg  STLALGET S
aflerrememrufleer  &TCou  6Temr.281,/2le & o emem 34 QEewor(p
Keopn, 28138 wmmio 281,34 2 emer Ko 40 Qs
Corggm o Qurgsn 74 Qemrh Kugmswun onLsDNE
STy ardlun g Ty QUUESL GFwg Gsmemrg)
o GEOT6OL 6T 60T MILD 60T EIETL_LLI @msw I|misme
HEEmESETE S FCHTHTMHBS UTSSWILLL  KGmSLLL
ofusne — ysskw  @ud  Ger@sstt e
Somuul Qerermm.  eTeorGeu, aSufleer S.mepm o Lfireeumsl)
o mig  Qewemr. Spoeure  arguikr  FCaTHTHeHE

Cupue @@ &TCu s 2eter  QETggIGST

the revision petitioners have
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UTSSWIUL L emeu 6T 60T &6T0T (DT ST STV SR 1o
rgargii v gmus)  Qer@ss\nEs  STrSSkTTa
Cumuy QsTsgssmeT QUIMISS s 1o Hrsurs)

Sorwn s CerHEs SLevLLILL Lo

7.Therefore, in the judgment passed in O.S.N0.69/1999 it is clearly
stated that only with the consent of his brother Durai singh, the 1* defendant
Jaya singh executed a sale agreement in favour of the plaintiff and therefore,
the decree was also drafted in favour of the plaintiff in the above suit. The
learned counsel appearing for the respondent further contended that though
the said Durai singh filed a suit in O.S.No.104/1999 for declaration and
permanent injunction, by denying the alleged sale agreement, the same was
not pursued by him and the above suit was dismissed for default. The
judgment and decree passed in O.S.No.104/1999 was filed as Exs.P.7 and P.
8 in O.S.N0.69/1999 and the same was also reflected in the judgment passed
in O.S.No0.69/1999. Hence, the learned counsel would submit that Ex.D.2
decree passed in O.S.No0.69/1999 is in accordance with the judgment passed
in the above suit. His further contention is that the decree was drafted in two

parts and in the 1* part it is stated that the 1* defendant should approach his
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brother K.S.Duraisingh for executing a sale deed in favour of the plaintiff
and receive the balance sale consideration. In the 2™ part it is stated that if
the brother of the 1* defendant failed to execute a sale deed in respect of his
share, the 1* defendant shall execute a sale deed in respect of his share in the
suit property in favour of the plaintiff within a period of one month. Failing
which, the Court shall execute the sale deed in favour of the plaintiff. The
learned counsel would submit that even if there is any discrepancy found in
drafting of the decree, the remedy available to the revision petitioner is to
amend the said decree, instead of seeking the relief to declare the above
decree and sale deed as null and void. Moreover, a judgment passed by a
superior Court cannot be challenged in a Court inferior to it. He would
further contend that the said amendment is also time barred and the doctrine
of relation back, i.e., relating back the amendment to the date when the suit
was originally filed, is not applicable to the facts and circumstance of the
present case, since there is no special or extraordinary circumstances in the
instant case warranting application of doctrine of relation back whereby a
legal right that had accrued in favour of the defendant should be taken away.

If such amendment is permitted it would result in injustice to the defendant.
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When a time barred claim is introduced, it would divorce the valuable right
accrued to the defendant and it would change the nature of the suit. To
support his contention, he has relied upon the judgments reported in (2016)
1 SCC 332; 2022 (6) CTC 485. Hence, the above revision petitions are

devoid of merits and are liable to be dismissed.

8. Heard on both sides. Records perused.

9.Now, 1t has to be considered whether such amendment can be
permitted or not. The contention of the revision petitioners is that the decree
passed in O.S.No.69/1999 is not in accordance with the judgment passed in
the above suit. Therefore, the sale deed executed in pursuant to the above
defective decree would not bind upon the revision petitioners herein. Hence,
they filed the interlocutory applications to amend the plaint for including the
relief to declare Ex.D.2 decree and Ex.D.4 sale deed as null and void. As per
Order 6 Rule 17 CPC, the Court may, at any stage of the proceedings, allow
either party to alter or amend the pleadings which may be necessary for the

purpose of determining the real questions in controversy between the parties
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provided that no application for amendment shall be allowed after the trial
has commenced, unless the Court comes to the conclusion that inspite of due
diligence, the parties could not have raised the matter before the
commencement of trial. Admittedly, in this case, the above applications for
amendment has been filed by the revision petitioners at the time of further
cross examination of D.W.1. The explanation given by the revision
petitioners for filing the above petitions after commencement of trial is that
only at the time of marking the above documents at the time of examination
of D.W.1, the revision petitioners came to know about the said documents.
This contention of the revision petitioners cannot be accepted for the reason
that even in the written statement filed by the respondent on 01.12.2015
itself, his claim over the suit property is based upon the decree passed in
0.S.No0.69/1999. Therefore, on 01.12.2015 itself the suit in O.S.No0.69/1999
was brought to the knowledge of the petitioners. Moreover, the trial Court
had also framed necessary issues in this regard on 16.06.2016. Thereafter,
P.W.1 was also examined. Therefore, the contention of the revision
petitioners that they came to know about the judgment and decree passed in

0.S.No0.69/1999 only at the time of marking the above documents cannot be
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accepted. Therefore, the cause of action to declare the decree in O.S.No.
69/1999 arose on 01.12.2015 itself when the written statement was filed by
the respondents. Therefore, the trial Court, placing reliance on the judgment
reported in 2008 (15) SCC 610 has rightly held that the application of
amendment of plaint to add a new relief is time barred. Even if it is a
defective decree, which is not in accordance with the judgment, the revision
petitioners instead of seeking the relief to include the prayer to declare the
decree and sale deed as null and void, ought to have taken steps to amend
the decree. However, the revision petitioners failed to take steps to amend
the decree in the trial Court and not even preferred any appeal against the
decree passed by the trial Court. Even at the time of executing the decree,
the revision petitioners failed to take steps to amend the decree. Hence, the
trial Court has rightly held that the said applications are time barred.

Therefore, there is no infirmity or perversity found in the impugned order.

10.Accordingly, the orders passed by the trial Court in
[.LA.No0.06 of 2021 in O.S.Nos.168, 169 and 172 of 2015 1s confirmed. In

the result, the above Civil Revision Petitions are dismissed. No Costs.
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Consequently, connected miscellaneous petitions are closed.

21.12.2023

mac/vsn
Index:Yes/No
Speaking Order : Yes/No

To
The Principal District Munsif Court, Thoothukudi.
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K.GOVINDARAJAN THILAKAVADLJ.

mac/vsn

common order made in

C.R.P.(MD) Nos.1614, 1616 and 1626 of 2023
and
C.M.P.(MD) Nos.7898, 7901, 7998 of 2023



C.R.P.(MD) Nos.1614, 1616 and 1626 of 2023

21.12.2023
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