C.R.P(MD)No.1451 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 22.06.2023
CORAM
THE HON'BLE MR.JUSTICE C.SARAVANAN
C.R.P(MD)No.1451 of 2023

and
C.M.P.(MD)No.7237 of 2023

Soosainathan ...Petitioner/Petitioner/Plaintiff

Vs.
Savarimuthu ... Respondent/Respondent/Defendant
PRAYER: Civil Revision Petition is filed under Article 227 of
Constitution of India, to call for the records relating to the impugned fair
and decreetal order dated 09.03.2023 and made in I.A.No.3 of 2022 in

0.S.No.165 of 2022 on the file of District Munsif Court, Sivagangai set

aside the same.

For Petitioner : Mr.S.Srinivasa Raghavan
For Respondent  : Mr.R.Suriya Narayanan

_ORDER

This Civil Revision Petition has been filed by the petitioner to set
aside the order passed in I.A.No.3 of 2022 in O.S.No.165 of 2022 dated

09.03.2023, on the file of the District Munsif Court, Sivagangai

2.The petitioner is the plaintiff in O.S.No.165 of 2022 before the

https:/iwww.mhe.tn.gqDpgegict Munsif Court, Sivagangai. The suit has been filed by the
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petitioner for declaration of title and ownership in two patches of land
approximately measuring 75 cents in Survey Nos.266/6B1 and 266/6B3.
In the plaint filed in O.S.No.165 of 2022 in para no.4, the petitioner has
stated that there is well situated, which is in the above two patches of
land. The plaintiff has further claimed rights over the lands in the
adjacent and contiguous region in Survey Nos.266/6A, 266/6B2, 266/8A,
266/8B. The relief claimed by the petitioner in the suit reads as under:-

“(S)Bmeur ULPEHS CIFITS SIH 61T UTHI%H S
LITSSBNUIDTETH] 67607 Yk OIFUIBILD 60T
CIBTLJFFITS — HTUT — CFTHBIBWOT — UTH  SHWIDBHIUITS
SeILID  CFUIHI  UHeNemS  LIgHleuTHICuIT ey
FTTHSUTHCmT  616)odld  Hewlwjid  @Rewl_EhFeVId  CFUILIS
Inl_T&hI 61607 [BITHBT 2_MBISHDISBL L 6W6NT LIFIBITLD 6MPHBIBILILD.

(D)BTUT  UPSHBlTT ClF6V6YSD CIBHTEMBUTNWET TS DB
Llgsleuts) eupmis Ceiewi(Bld 6160 2_ShTe) LImLisHiD.

(@)prour  UPSBBSG 2 BHSCBN  CHTRIBID BT
UflsmgmiseT  eupmid]l  SFLD  SFLTenswr  LImLiis %)
o2 _Gayail. Geuswiigiigl.[ ]

3.Along with the plaint, the petitioner has also filed I.A.No.3 of
2022, wherein the petitioner has filed a petition under Order 26 Rule 9 of
CPC for appointment of an Advocate Commissioner. The respondent has
denied the existence of the well in the counter and the respondent also
filed a written statement in the suit. The Court has dismissed the

%[i)rmication filed by the petitioner for appointment of the Advocate

https://lwww.mhc.tn.go dis
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Commissioner with the following observation:-
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“BIUT DIFED 6UPSHBT60NS| GHNIDLIeNS LOBMILD  [BITHSHT

2 MIhHIHHBL L M6 Liflemyid Comif] BITEHEB6V

OFUNLICILIL BTNl DIBTTT — HILIAN6D,  LOGDIBTTT/ 6UmeD)uileor
SBLILIOIT] — FOF 2 DL WITHSES  HTUT  CFTSHHISH6NT
Sl Qeiienild LIV  CFTHHIBHOT LITGBHUIOTES  B(HHDHIH6V,
OGDIBTI(BSSH — DM — HBLILIGTT] — G6onTLD

APVID  LITSBHUILIIBSS]  CBTBSHSH HTOUT  CIFTSHHIEHDHMTULD

GIFL 196V 6)LD6TOTL

DBOTBBI0 2_6T61 OB, CIFTSHHIBNTUID CFSHDI LODIBTTT

DI6DILIGULD CFUIHI 6)(H6USBTH LOGDISHTT (5%

CFTSHBIHHNMED DI LITGHIHIID  FHBHDHBIGN6NTH]  6TEIBILD,

SHITEUT

1Bl aisTyy! Ly Slouns] CFTSSI BHNSG

LITSSHUIOTENH| 61607 OIFMHBHID GBI TIY  UIHUBTED, HTUTHF

BITEUT

CIFTHBINETUILD  DIHOTIHBID 2 6161 H6ob@&  LITSHBIUILIIL L

CFTSHHIBHMMUID  PCF  CFBIIOTS — MUDHSBI D EDILIGULD

OFUInI  agpedemS  BIBLISS  Cedewliguishl  SIIFUIDTS

2 66Nk 6Teoily UM LI IQ(BLILT6DID, — Y60TT6D  [HHILOGIIR
yeweoniLiflest  SfibenBUiledr  DHQLiIenL UfleD, 615 [BLIfl6oT
WpeyH@ ol
FIL FImiBemerT — HlTL (HeUSB

FOUTHN  JIUID  SPSSI  61b5 P
(PIUITSH|  OBMILD — Inl TS,
BIINDGTB  DY6WETUL]  [BILIDEITLD  CIFUNLILILIL BHFnl TS 6160 [BLOS/

LoTeWTLILONG  BLO6VEMLID  [BIHIDETBLD LISV  UPSH S B0  (LPGTSBHTLIL

S6Y)HBIGTTENIED]. 6160162 CLon3 & 6vTL_ SBIT] 6001 /B 6T 60T
SHQLILIGDL_UIGVID, LOGDISBTITIT SILILIED 21500
BIT[JGO0TLOT 60T/ BbBHSBIDeTBILD IBMBI%H OB T61T6YIS HHBHTH
SDLOUITHBHTEVILD, BB i6oT [B6VEIT S5 By

DIDIDDH BB HDHBHEV6V 61607 BbbBIDOIBID (Ipig6) CFUIBBEH.L]

4.1 have considered the arguments advanced by the learned
https://lwww.mhc.tn.gov.in/judis
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counsel appearing for the petitioner and for the respondent.

5.The law in the subject is clear that the office of an Advocate
Commissioner cannot be used for collecting evidence. At the same time,
the Advocate Commissioner can be appointed to inspect the property and
to give a report of physical features of the property and presence of well

and its location.

6.In my view, the order of the learned District Munsif, Sivagangai
rejecting the application was unwarranted as the respondent has denied

the existence of the well in the counter.

7.Considering the above, I am inclined to allow this Civil Revision
Petition by directing the District Munsif Court, Sivagangai to issue a
warrant to an Advocate Commissioner to inspect the property and to give

a report regarding the existence of the well in land in the suit schedule

property.

8.Therefore, this Civil Revision Petition stands allowed. No Costs.

22.06.2023
NCC : Yes/No
https://www.mhc.tn.gfln@m . Yes / No
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Internet : Yes/No
Mrn

To
1.The District Munsif, Sivagangai.
2.The Section Officer

Vernacular Section,

Madurai Bench of Madras High Court,
Madurai.

https://lwww.mhc.tn.gov.in/judis
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C.SARAVANAN.J.

Mrn

C.R.P(MD)No.1451 of 2023

22.06.2023



