S.A.(MD).No.323 of 2019

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 01.11.2023
CORAM:
THE HONOURABLE MRS.JUSTICE S.SRIMATHY

S.A.(MD).No.323 of 2019
and
C.M.P.(MD)No.6574 of 2019

Amala ... Appellant
/Vs./

1.Ronickam

2.Mariammal

3.Anitha

4.Alexander

5.Aruldhas

6.Augustin

7.Alloysious

8.Anto Marlin ...Respondents

PRAYER: Second Appeal filed under Section 100 of the Civil Procedure
Code against the Judgment and Decree dated 26.11.2018 rendered in
A.S.No.1 of 2008, on the file of the Principal District and Sessions
Judge, Kanyakumari at Nagercoil, partly allowing the decree and the
judgment dated 29.06.2007 rendered in O.S.No.8 of 2005, on the file of
the Subordinate Judge, Padmanabhapuram, by allowing this Second
Appeal.

https://lwww.mhc.tn.gov.in/judis

1/7



S.A.(MD).No.323 of 2019

For Appellant : M/s.P.Jessi Jeeva Priya
For Respondents : Mr.R.Devaraj

JUDGMENT

The suit in O.S.No.8 of 2005 is filed by the plaintiff namely,
Amala for partition claiming 1/9™ share out of 2/3 be partitioned by

metes and bounds and allotted.

2. The first defendant is the mother of plaintiff and defendants 2 to
9. The plaintiff and the defendants 2 to 9 are siblings. The first defendant
has three daughters and six sons. The plaintiff is one among the
daughters of the first defendant. The defendants 2 and 3 are other
daughters of the first defendant and the defendants 4 to 9 are sons of the
first defendant. For the sake of convenience, the rank of the parties shall

be referred as plaintiff and defendants as stated in suit.

3. The suit schedule properties are purchased by the plaintift's
father namely, Ambrose, son of Arulapan and he died on 27.03.2001

leaving behind his wife and children as legal heirs. Since some of the
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s1b11ngs were residing separately, taking advantage of the same, the fifth
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defendant who was staying with the first defendant, started creating
documents in his name and his brothers 1.e. defendants 6 to 9 without
including his sisters and fourth defendant. The plaintiff has narrated the
facts how the fifth defendant had created the documents. The fifth
defendant involved in execution of Will dated, 26.08.1985 and other two
wills dated 15.12.1993 and 05.12.1996. Based on the said wills, the
beneficiary of the Wills (the other siblings of the fifth respondent) are

claiming right over certain properties.

4. The contention of the plaintiff is that the said Will was not
probated, but the siblings have taken over possession of the said
property. Hence, the plaintiff has filed a suit for partition. The suit was
decreed regarding six properties by granting 1/9™ share to the plaintiff.
Aggrieved over the same, the plaintiff has preferred the first appeal. In
the first appeal, the parties tried to compromise the issue and the plaintiff
has also agreed for the said compromise, which is evident from the
judgment of the First Appellate Court. But unfortunately, the parties
could not record the compromise, since at the final stage, the plaintiff
was not inclined to compromise the issue. Further the plaintiff has

chandged the counsel, which has also been recorded in the A.S. Judgment
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and the same is extracted hereunder:
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Giobing G ensooned D5
Cuosb(ps»DUTL” L TenyTeranT _&msdl ¢h.18,000 / — Semd _&H0bEHF
CsyGaucdrigw  uRIEDHSTS  Cobuw & CuPLB®EEH  Gubmb
CHTAUSTHAD,  UPEGHTF  CITHHBHN  oIHWID  HoIbd)
o femoufsbemen  sreotayd  GWiny  GaliFpEEwIT.  DHes
GIuTeaooemull USuSDEG (Psdi] aUTs Heorghl  LpHBHN 6h e
Lomny apdHd LB BN 6hIT BT 60T FITTUTS
SubsSoherir.  Gobuy  agphs  apssfeaod Shes
FIONSTe0l 2 L 6orlg Hensulsdl a0 FHHBHmandh  GHIf)EHGHT 1B,
_SITaNT GITHHIBHMAT  SHTEOID LTt & 196011 D55k
GluTeouiem  USa  GFiybuly  CauniiGCHTeT  af (%560
gl ufed Dhs  FHwdimd  dewphd  Cursw
aumiiliy®ssit - DalhaHpl.  AseinTeireort DT Sha  aupshaleon
BITel s aPpiousTs CaiPalhamT. DEssb  @&WiLTems
D@psoing  hysedsrCufsd  sTasiul L B 6l6iilms  DlsuiT

UL BGBITEOTL_ITIT.

The contention of the plaintiff is that the Will was not probated and

therefore she is not inclined to compromise the issue.

5. The contention of the plaintiff that without conducting enquiry
on the compromise, a decree cannot be granted and the said plea is
absolutely right. Further the plaintiff contended that the Will ought to be
probated. Accepting the said contentions of the plaintiffs, this Court is of

the considered opinion that when the compromise has not been accepted
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by the plaintiff, then the judgment cannot be rendered, as if the plaintiff
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has compromised the issue. Therefore, this Court is inclined to set aside
the judgment and decree rendered by the First Appellate Court and
accordingly set aside. The case is remitted back to the First Appellate

Court for hearing the case on merits.

6. Therefore, the Second Appeal is allowed by setting aside the
judgment and decree of the First Appellate Court and the matter is

remitted back to the first appellate Court for hearing the case.

7. In view of the above, the Second Appeal stands allowed as
stated supra. No costs. Consequently, connected miscellaneous petition is

closed.

01.11.2023
NCC : Yes/No
Index : Yes/No
Internet : Yes/No
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=

O:

1.The Principal District and Session Judge,
Kanyakumari at Nagercoil

2.The Subordinate Judge,
Padmanabhapuram.

3.The Section Officer,

VR Section,
Madurai Bench of Madras High Court,

Madurai.
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S.SRIMATHY, J.

Nsr

Judgment made in
S.A.(MD).No0.323 0of 2019

Dated:
01.11.2023




