C.R.P.(MD)No.1322 of 2023
BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED :08.06.2023
CORAM
THE HONOURABLE MR.JUSTICE C.SARAVANAN
C.R.P.(MD).No.1322 0f 2023

and
C.M.P.(MD).No.6584 of 2023

Thanjavur Chamber of Industries Commerce,

Welfare Trust,

Rep by its President,

B.Ravikumar ... Petitioner
Vs.

1.M.Nethaji

2.Durai Balasundaram ... Respondents

PRAYER : Civil Revision Petition filed under ARticle 227 of
Constitution of India, to set aside the fair and decreetal order dated

12.12.2022 passed in [.A.No.80 of 2022 in O.S.No0.392 of 2017 on the
file of learned Additional District Munsif Court, Thanjavur.

For Petitioner :Mr.M.P.Senthil
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ORDER
This civil revision petition has been filed to to set aside the fair
and decreetal order dated 12.12.2022 passed in 1.A.No0.80 of 2022 in
0.S.No0.392 of 2017 on the file of learned Additional District Munsif

Court, Thanjavur.

2. The petitioner is the plaintiff in O.S.No0.392 of 2017 before the
Additional District Munsif Court, Thanjavur. The suit has been filed for
bare injunction to restrain the second respondent from interfering with
the peaceful possession of the suit scheduled property measuring an
extent of 4800 sq.,ft., of vacant land. In the suit, the second respondent
herein, who has been arrayed as a sole defendant, has filed a written
statement. In the written statement in paragraph No.16, the second

respondent has stated as follows:

"16. The defendant has leased out the
above said properties including the suit
property to one Nethaji through a registered
lease deed dated 31.03.1998 and the leasee
has been enjoying the same. At present the

defendant is in possession and enjoyment of
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larger extent of property including the suit
property through his above said leasee
Nethaji. The larger extent of properties
including the suit property are enclosed with
fence and readymade cement slab compound
wall. Within the enclosure there are several
R.S.Pathy trees with flex board erected by the
defendant mentioning the order of the
Hon'ble High Court.”

3. It 1s noticed that in the written statement, the second
respondent has stated that he is in possession of the property pursuant to
the sale agreement on 04.03.1967, which is said to have been executed
by one Srinivasa Moopanar, who appears to be a vendor of the plaintiff,
who sold the property to the petitioner on 10.10.2008. The first
respondent who claims to be the lessee of the second respondent filed
[.A.No0.80 of 2022 under Order 1 Rule 10 of Civil Procedure Code to
implead himself as a second defendant in the above suit. The same has
been allowed by the learned Additional District Munsif, Thanjavur, vide

impugned order dated 12.12.2022 with the following observations:
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6. @uwsefley - Siwrellss — Fmigws  LigFFemer
wirGlsefley? wasTyflear DO DIIODHISE HSHBSHT?
6TaLIBS YGLD.

BUDIosnINTENHI  ODIBTTNT — DIFD  UPSHDBIED
SILIA6oTTTS Cirds Covemi(BLd 67607 PITEHEB6V
CFUIILILIL BoTTeNI&).  HTUT — CIFTHSHI_ 60T  Fnigul  LJ6V
etewisert 313, 314 wmmyd 315 OCFTHHISHen6T 1-1D 61T
weISTIAL D  @@hBH  UBeY  CFLIWIII L HSHHND
SpeueooTions 30  Yewi(h BTV  HIHBHWBEHG  blmm
ODIGTTT 106D CFTSHBHOT DIEDILINISHHIV S IBLILISTEHELD,
Qpmlensvuiled 1-1b  61HIT  WDIBHTTT HLHS 18.03.2023
60T BTUT CIFTSH B0 2 661
SIDLISewTenL  BIgSH Bl 160l 6Telmid,  Bb/Blemevuilev
BIUT  CIFTSHBI  0DIBTTH  DHDILINIGHDHIO B (BLILIGHTED
QUPSHDID  FHiLiflemgns  CFibd Comfl @Ubosml  HTdHEH6V
CIFUILILILIL (B6TTENI). LOGDISTTT B BILILSS
UBTUTH — IDTFTDY. 1 (PH6V  OTFTDY.5  eUWJUIT6T
DY UTBIBNET  BMIUTB  CIFUISHIOTONENT. DBV  LOT.FIT. Y,
1 Yb B)yeoorL_mid IBITLODIB T/ Llgsleurs]
LDSTIBESG 610D  CBTBSS GSHMS LUSDHSl60
FIOIWIL L. [BH6D  GWUIB — CFUIILIIL (BeTTENIS].  HTEUT
CFTHSHI_ 60T  Fnlgul LjeV el6r 313, 314 1wommud 315
DUBINBIICD HBT 20 GF6 IDDIBTTBEE EFHHND
YD  gWLIbSHD]  CBTBHBBLILL BHoredl  6T60T  DYliLI
PYRBIBSHI. OTFTZY, 2 (UPSH6D IOTFTY.4  DY6)UTBIB6NTS
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efleO6VEIB Fraimisw — GHULB OIFUILILILIL (B6TT6TT ).
WrFTy. 1 HHSME GMHS LUDCYBT IDTFTZY, 2 (LPDH6V
WOTFTSY, 4 6UnTUIGOTN Y6UTTEBIGBEED  LIGBI6UTHILIGTENS.
IDTEFTSY.5 Yb HTUT GCFTSHBIBHTE LIGDBLILIL_ LD LOBMILD
GLIbSEB SOl  CFUNILILIL BerTed).  OTFT.1  (LPSH6V
WTFTLY,.5 60 GpbH  WDISTIT — HTUT — CIFTSHMS
CLTBISHS  UBHey  CFUIIIIL L — GHHNE  Y6N6ITID
IWLBSS 2 _6eNSTE  UIIPIRBIBSI.  HTUT  CFTHSHI
&L b  10.10.2008-60  1-1D 61BN LDGDIBHTT/ UTHIUITED
Bl ULILD CLIBLILIL BeTTETHTD FrLF
OlFunuc’ Berrengs.  @bmlensvuilsy  HreurT  CIFTHMS
CLT@mISHS  WISTIT — CLwIpSG UHey O
B HHNB 24 6U6TLD eImLIL (herTen [BlemevILieD),
WOEISTIDT — QeIupsbHdled  HLINeTTTS CFirg B mev
L BCo  (papemiouiTes  HiTe)  HTewl  BUIVID  6T6UAILD,
DIF6D QULPFH D)6 (pewmpuITer  Hireysmer 2 il

SILIANeTTHEMETT  CFALIIHI  DIUFILID  6T60T  BBHBHIOGHRLD

BBSHIB|BEI.

7. Bl LGSy fleor Bibiosp
OlF6V6) 5 6IH T B U 60T DIDILLBIBBLILIL (B
2SI LIIBBIBHI.

4. The learned counsel for the petitioner submits that the

petitioner is the plaintiff in the suit. Therefore, it is not open for the third
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party like the first respondent, though he himself impleaded as the party
to the proceedings. That apart, it is submitted that the relief is sought for
only against the second respondent herein (sole defendant) and not

against the first respondent, who has been now impleaded.

5. The learned counsel for the petitioner drew attention of this
Court and relied upon the decision of the Honourable Apex Court,
reported in 2022 (2) MWN (Civil) 789 in the case of Asian Hotel (North)

Ltd Vs. Alok Kumar Lodha & Others, wherein it reads as follows:

9.0. From the impugned Order passed by
the High Court, it appears that what has weighed
with the High Court is that Plaintiffs, is the dominus
litus and heavy reliance is placed in the case of
Kasturi (supra). However, the principle, that the
Plaintiffs is the dominus litus shall be applicable
only in a case where parties sought to be added as
Defendants are necessary and/or proper parties.
Plaintiffs cannot be permitted to join any party as a
Defendant who may not be necessary and /or proper
parties at all on the ground that the plaintiffs is the

dominus litus.

and another decision of the Apex Court, reported in 2010 (5) CTC 354 in
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the case of Mumbai International Airport Pvt Ltd., Vs. Regency

Convention Centre & Hotels Pvt.LLtd, and others, wherein it was held as

follows:

8. The general rule in regard to
impleadment of parties is that the Plaintiff in a
Suit,being dominus litis, may choose the persons
against whom he wishes to litigate and cannot be
compelled to sue a person against whom he does not
seek any relief. Consequently, a person who is not a
party has no right to be impleaded against the wishes
of the Plaintiff. But this general rule is subject to the
provisions of Order 1 Rule 10(2) of Code of Civil
Procedure ('Code’ for short), which provides for
impleadment of proper or necessary parties. The said
sub-rule is extracted below:

"Court may strike out or add parties-

(2) The Court may at any stage
of the proceedings, either upon or
without the Application of either party,
and on such terms as may appear to the
Court to be just, order that the name of
any party improperly joined, whether as
Plaintiff or defendant, be struck out, and
that the name of any person who ought to
have been joined, whether as Plaintiff or

7/12

https://lwww.mhc.tn.gov.in/judis



8/12

https://lwww.mhc.tn.gov.in/judis

C.R.P.(MD)No.1322 of 2023

Defendant, or whose presence before the
Court may be necessary in order to
enable the Court effectually and
completely to adjudicate upon and settle
all the questions involved in the Suit, be

added."”

The said provision makes it clear that a Court may,
at any stage of the proceedings (including Suits for
Specific performance), either upon or even without
any Application, and on such terms as may appear to
it to be just, direct that any of the following persons
may be added as a party: (a) any person who ought
to have been joined as Plaintiff or Defendant, but not
added; or (b) any person whose presence before the
Court may be necessary in order to enable the Court
to effectively and completely adjudicate upon an
settle the question involved in the Suit. In short, the
Court is given the discretion to add as a party, any
person who is found to be a necessary party or
proper party. A 'necessary party' is a person who
ought to have been joined as a party and in whose
absence no effective decree could be passed at all by
the Court. If a 'necessary party' is not impleaded, the
Suit itself is liable to be dismissed. A 'proper party'is
a party who, though not a necessary party. is a

person whose presence would enable the Court to




C.R.P.(MD)No.1322 of 2023

completely, effectively and adequately adjudicate
upon all matters in disputes in the Suit, though he
need not be a person in favour of or against whom
the decree is to be made. If a person is not found to
be a proper or necessary party, the Court has no
jurisdiction to implead him, against the wishes of the
plaintiff. The fact that a person is likely to secure a
right/interest in a suit property, after the Suit is
decided against the Plaintiff, will not make such
person a necessary party or a proper party to the

Suit for specific performance.

6. In my view, the impugned order allowing the 1.A.No.80 of
2022 filed by the first respondent herein to implead him as the second
defendant cannot be interfered with, as admittedly, there is an averment
in the written statement that the second respondent is in possession of the
suit scheduled property and thus a portion of the same has been leased
out to the first respondent herein. Therefore, the order impleading the
first respondent as a second defendant cannot be interfered with. In my
view, the first respondent is an appropriate party as a proper party along

with the second respondent who is a necessary party for the fair
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adjudication of the decision in O.S.N0.292 of 2017 filed by the petitioner

for bare injunction.

7. It 1s seen that the suit is of the year 2017. The first
respondent has been impleaded vide impugned order dated 12.12.2022.
By now, the first respondent should have filed a written statement. In
case, written statement has not been filed, the first respondent shall file
the same, within a period of 30 days from the date of receipt of a copy of
this order. Thereafter, the trial Court shall proceed with the trial and
dispose of the same on merits and in accordance with law within a period

of six months.

8. Accordingly, this Civil Revision Petition stands dismissed.
There shall be no order as to costs. Consequently, connected

miscellaneous petition is closed.

08.06.2023

NCC :Yes / No
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Index ‘Yes / No

sbn
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C.SARAVANAN, J.

sbn
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