
C.R.P.(MD)No.1322 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

DATED :08.06.2023

CORAM

THE HONOURABLE MR.JUSTICE C.SARAVANAN

    C.R.P.(MD).No.1322 of 2023
and

C.M.P.(MD).No.6584 of 2023

Thanjavur Chamber of Industries Commerce,
Welfare Trust,
Rep by its President,
B.Ravikumar ... Petitioner

Vs.

1.M.Nethaji

2.Durai Balasundaram ... Respondents

PRAYER  : Civil  Revision  Petition filed  under  ARticle  227  of 

Constitution  of  India,  to  set  aside  the  fair  and  decreetal  order  dated 

12.12.2022 passed in I.A.No.80 of 2022 in O.S.No.392 of 2017 on the 

file of learned Additional District Munsif Court, Thanjavur.

For Petitioner :Mr.M.P.Senthil
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ORDER

This civil revision petition has been filed to to set aside the fair 

and decreetal  order  dated  12.12.2022  passed  in  I.A.No.80  of  2022  in 

O.S.No.392 of  2017 on the  file  of  learned Additional  District  Munsif 

Court, Thanjavur.

2. The petitioner is the plaintiff in O.S.No.392 of 2017 before the 

Additional District Munsif Court, Thanjavur. The suit has been filed for 

bare injunction to restrain the second respondent from interfering with 

the  peaceful  possession  of  the  suit  scheduled  property  measuring  an 

extent of 4800 sq.,ft., of vacant land. In the suit, the second respondent 

herein,  who has  been arrayed as  a  sole  defendant,  has  filed  a written 

statement.  In  the  written  statement  in  paragraph  No.16,  the  second 

respondent has stated as follows:

"16. The defendant has leased out the 

above  said  properties  including  the  suit  

property to one Nethaji through a registered  

lease  deed dated  31.03.1998 and the leasee  

has  been  enjoying  the  same.  At  present  the  

defendant  is in possession and enjoyment of  
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larger  extent  of  property  including  the  suit  

property  through  his  above  said  leasee  

Nethaji.  The  larger  extent  of  properties  

including the suit property are enclosed with  

fence and readymade cement slab compound  

wall.  Within the enclosure there are several  

R.S.Pathy trees with flex board erected by the  

defendant  mentioning  the  order  of  the  

Hon'ble High Court."

3.  It  is  noticed  that  in  the  written  statement,  the  second 

respondent has stated that he is in possession of the property pursuant to 

the sale agreement on 04.03.1967, which is said to have been executed 

by one Srinivasa Moopanar, who appears to be a vendor of the plaintiff, 

who  sold  the  property  to  the  petitioner  on  10.10.2008.  The  first 

respondent who claims to be the lessee of the second respondent filed 

I.A.No.80 of 2022 under Order 1 Rule 10 of Civil  Procedure Code to 

implead himself as a second defendant in the above suit. The same has 

been allowed by the learned Additional District Munsif, Thanjavur, vide 

impugned order dated 12.12.2022 with the following observations:
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6.  ,k;kDtpy;  jPh;khdpf;f  $ba  gpur;rid 

ahnjdpy;? kDjhuupd; ,k;kD mDkjpf;f jf;fjh? 

vd;gNj MFk;.

,k;kDthdJ  kDjhuiu  mry;  tof;fpy; 

jug;gpduhf  Nrh;f;f  Ntz;Lk;  vd  jhf;fy; 

nra;ag;gl;Ls;sJ.  jhth  nrhj;Jld;  $ba  Gy 

vz;fs; 313> 314 kw;Wk; 315 nrhj;Jf;fis 1-k; vjph; 

kDjhuuplk;  ,Ue;J  gjpT  nra;ag;gl;l  Fj;jif 

Mtzkhf  30  Mz;L  fhy  Fj;jiff;F  ngw;W 

kDjhuu; kD nrhj;jpd; mDgtj;jp;y; ,Ug;gjhfTk;> 

,e;epiyapy;  1-k;  vjph;  kDjhuu;  fle;j  18.03.2023 

md;W  jhth  nrhj;jpy;  cs;s 

fhk;gTz;il  ,bj;jptpl;ldh;  vd;Wk;>  ,e;epiyapy; 

jhth nrhj;J kDjhuupd;  mDgtj;jpy;  ,Ug;gjhy; 

tof;fpy; jug;gpduhf Nrh;f;f Nfhup ,k;kD jhf;fy; 

nra;ag;gl;Ls;sJ.  kDjhuu;  jdJ  jug;Gf;F 

Mjuthf  khrhM.1  Kjy;  khrhM.5  tiuahd 

Mtzq;fis FwpaPL nra;Js;sdh;. mjpy; kh.rh.M.

1  Mf  ,uz;lhk;  vjph;kDjhuu;/ gpujpthjp 

kDjhuUf;F  vOjp  nfhLj;j  Fj;jif  gj;jpuj;jpy; 

rhd;wpl;l  efy;  FwpaPL  nra;ag;gl;Ls;sJ.  jhth 

nrhj;Jld;  $ba  Gy  vz;  313>  314  kw;Wk;  315 

Mfpatw;wpy; Vf;fh; 20 nrd;l; kDjhuUf;F Fj;jif 

Mtzk;  Vw;gLj;jp  nfhLf;fg;gl;Ls;sJ  vd mwpa 

KbfpwJ. khrhM 2 Kjy; khrhM.4 Mtzq;fshf 
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tpy;yq;f  rhd;wpjo;  FwpaPL  nra;ag;gl;Ls;sJ. 

khrhM.1 Fj;jif Fwpj;j gjpTfs; khrhM 2 Kjy; 

khrhM 4 tiuapyhd Mtzq;fspy; gjpthfpAs;sJ. 

khrhM.5 Mf jhth nrhj;jpw;fhd Gifg;glk; kw;Wk; 

FWe;jfL FwpaPL  nra;ag;gl;Ls;sJ.  khrh.1  Kjy; 

khrhM.5  y;  ,Ue;J  kDjhuu;  jhth  nrhj;ij 

nghWj;J  gjpT  nra;ag;gl;l  Fj;jif  Mtzk; 

Vw;gLj;jp  cs;sjhf mwpaKbfpwJ.  jhth nrhj;J 

fle;j  10.10.2008-y;  1-k;  vjph;  kDjhuu;/thjpahy; 

fpiuak;  ngwg;gl;Ls;sjhf  rhl;rp 

nra;ag;gl;Ls;sJ.  ,e;epiyapy;  jhth  nrhj;ij 

nghWj;J  kDjhuu;  ngaUf;F  gjpT  nra;ag;gl;l 

Fj;jif  Mtzk;  Vw;gl;Ls;s  epiyapy;> 

kDjhuiu  ,t;tof;fpy;  jug;gpduhf  Nrh;j;jhy; 

kl;LNk  KOikahd  jPh;T  fhz ,aYk;  vd;Wk;> 

mry;  tof;fpy;  Kiwahd  jPh;Tfhd  chpa 

jug;gpdh;fis Nrh;g;gJ mtrpak;  vd ,e;ePjpkd;wk; 

fUJfpwJ.

7.  ,Wjpahf  kDjhuupd;  ,k;kD 

nryTj;njhifapd;wp  mDkjpf;fg;gl;L 

cj;jutplg;gLfpwJ. 

4.  The  learned  counsel  for  the  petitioner  submits  that  the 

petitioner is the plaintiff in the suit. Therefore, it is not open for the third 
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party like the first respondent, though he himself impleaded as the party 

to the proceedings. That apart, it is submitted that the relief is sought for 

only  against  the  second  respondent  herein  (sole  defendant)  and  not 

against the first respondent, who has been now impleaded.

5. The learned counsel for the petitioner drew attention of this 

Court  and  relied  upon  the  decision  of  the  Honourable  Apex  Court, 

reported in 2022 (2) MWN (Civil) 789 in the case of Asian Hotel (North)  

Ltd Vs. Alok Kumar Lodha & Others, wherein it reads as follows: 

9.0. From the impugned Order passed by  

the High Court,  it  appears  that  what  has  weighed  

with the High Court is that Plaintiffs, is the dominus  

litus  and  heavy  reliance  is  placed  in  the  case  of  

Kasturi (supra).  However,  the  principle,  that  the  

Plaintiffs  is  the  dominus  litus  shall  be  applicable  

only in a case where parties sought to be added as  

Defendants  are  necessary  and/or  proper  parties.  

Plaintiffs cannot be permitted to join any party as a  

Defendant who may not be necessary and /or proper  

parties at all on the ground that the plaintiffs is the 

dominus litus.

and another decision of the Apex Court, reported in 2010 (5) CTC 354 in 

6/12

https://www.mhc.tn.gov.in/judis



C.R.P.(MD)No.1322 of 2023

the  case  of  Mumbai  International  Airport  Pvt  Ltd.,  Vs.  Regency 

Convention Centre & Hotels Pvt.Ltd, and others, wherein it was held as 

follows: 

8.  The  general  rule  in  regard  to  

impleadment  of  parties  is  that  the  Plaintiff  in  a  

Suit,being  dominus  litis,  may  choose  the  persons  

against  whom he  wishes  to  litigate  and  cannot  be  

compelled to sue a person  against whom he does not  

seek any relief. Consequently, a person who is not a  

party has no right to be impleaded against the wishes  

of the Plaintiff. But this general rule is subject to the  

provisions  of  Order  1 Rule 10(2)  of  Code of  Civil  

Procedure  ('Code'  for  short),  which  provides  for  

impleadment of proper or necessary parties. The said  

sub-rule is extracted below:

"Court may strike out or add parties-

(2) The Court may at any stage  
of  the  proceedings,  either  upon  or  
without  the  Application  of  either  party,  
and on such terms as may appear to the 
Court to be just, order that the name of  
any party improperly joined, whether as  
Plaintiff or defendant, be struck out, and 
that the name of any person who ought to  
have been joined, whether as Plaintiff or  
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Defendant, or whose presence before the 
Court  may  be  necessary  in  order  to  
enable  the  Court  effectually  and 
completely to adjudicate upon and settle  
all the questions involved in the Suit, be 
added."

The said provision makes it clear that a Court may,  

at any stage of the proceedings (including Suits for  

Specific  performance),  either  upon or even without  

any Application, and on such terms as may appear to  

it to be just, direct that any of the following persons  

may be added as a party: (a) any person who ought  

to have been joined as Plaintiff or Defendant, but not  

added; or (b) any person whose presence before the  

Court may be necessary in order to enable the Court  

to  effectively  and  completely  adjudicate  upon  an 

settle the question involved in the Suit. In short, the  

Court is given the discretion to add as a party, any  

person  who  is  found  to  be  a  necessary  party  or  

proper  party.  A  'necessary  party'  is  a  person  who 

ought to have been joined as a party and in whose  

absence no effective decree could be passed at all by 

the Court. If a 'necessary party' is not impleaded, the 

Suit itself is liable to be dismissed. A 'proper party' is  

a  party  who,  though  not  a  necessary  party.  is  a  

person  whose  presence  would  enable  the  Court  to  
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completely,  effectively  and  adequately  adjudicate  

upon all  matters  in  disputes  in  the Suit,  though he 

need not be a person in favour of or against whom 

the decree is to be made. If a person is not found to  

be  a  proper  or  necessary  party,  the  Court  has  no  

jurisdiction to implead him, against the wishes of the  

plaintiff. The fact that a person is likely to secure a  

right/interest  in  a  suit  property,  after  the  Suit  is  

decided  against  the  Plaintiff,  will  not  make  such  

person  a necessary  party  or  a  proper  party  to  the  

Suit for specific performance.

6. In my view, the impugned order allowing the I.A.No.80 of 

2022 filed by the first respondent herein to implead him as the second 

defendant cannot be interfered with,  as admittedly, there is an averment 

in the written statement that the second respondent is in possession of the 

suit scheduled property and thus a portion of the same has been leased 

out to the first  respondent  herein.  Therefore,  the order  impleading the 

first respondent as a second defendant cannot be interfered with. In my 

view, the first respondent is an appropriate party as a proper party along 

with  the  second  respondent  who  is  a  necessary  party  for  the  fair 
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adjudication of the decision in O.S.No.292 of 2017 filed by the petitioner 

for bare injunction.

7.  It  is  seen  that  the  suit  is  of  the  year  2017.  The  first 

respondent has been impleaded vide impugned order dated 12.12.2022. 

By now, the first  respondent  should have filed a written statement.  In 

case, written statement has not been filed, the first respondent shall file 

the same, within a period of 30 days from the date of receipt of a copy of 

this  order.  Thereafter,  the  trial  Court  shall  proceed  with  the  trial  and 

dispose of the same on merits and in accordance with law within a period 

of six months.

8. Accordingly, this Civil Revision Petition stands dismissed. 

There  shall  be  no  order  as  to  costs.  Consequently,  connected 

miscellaneous petition is closed.

                08.06.2023

NCC :Yes / No
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Index :Yes / No

sbn
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C.SARAVANAN  , J.  
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