BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 26.06.2023
CORAM
THE HONOURABLE MR.JUSTICE C.SARAVANAN
C.R.P.(MD)No.1283 of 2023
and

C.M.P.(MD)No0.6307 of 2023

Alagumani,

The Tahsildar,

Bodinayakanur. .. Petitioner

Versus

Kalimuthu (Died), S/0.Udacie
Muniyandi (Died), S/0.Udacie
Arumugam (Died), S/0.Udacie
1.Veerammal, D/o.Udacie
2.Irulayi Ammal, D/o.Udacie
3.Paraman, S/o.Ponnusamy
Rajjaiya (Died), S/0.Ponnusamy
Chinnaya (Died), S/o.Ponnusamy

Subramanian (Died), S/o.Ponnusamy

4.Ponnarasan, S/o.Late. Chinnaya

5.Palraj, S/o.Late.Chinnaya
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6.Ponmudi, S/o0.Late.Chinnaya
7.Murugeswari, D/o.Late.Chinnaya
8.Parameswari, D/o.Late.Chinnaya
9.Rajendran, S/o.Late.Subramanian
Ayyapparaja (Died), S/o.Late.Subramanian
10.Sundari, D/o.Late.Subramanian
11.Dhanabakiyam, D/o.Late.Subramanian
12.Pandiarajan, S/o.Late.Rajayya

Rajasekaran (Died), S/o.Late.Rajayya

.. Respondents

Prayer :- Petition filed under Section 115 of C.P.C., to call for the records relating to
the dismissal order passed in E.A.No.4 of 2023 in E.A.No.2 of 2022 in E.P.No0.295 of
1997 in O.S.No0.493 of 1989, dated 26.04.2023, on the file of the District Munsif

Court, Bodinayakanur, Theni District, and set aside the same by allowing this Civil

Revision Petition.

For Petitioner

For R1 and R2

For R4, R7, R8 and R12 :

Mr. Veera.Kathiravan

Additional Advocate General — III
Assisted by

Mr.S.Kameswaran

Government Advocate

Mr.R.Suriyanarayanan

No Appearance

ORDER

This Civil Revision Petition has been filed by the Tahsildar, Bodinayakanur.

The petitioner is aggrieved by the impugned order dated 26.04.2023 passed by the
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C.R.P.(MD)No.1283 o

learned District Munsif, Bodinayakanur, Theni District, in E.A.No.4 of 2023 in

E.A.No.2 0f 2022 in E.P.N0.295 of 1997 in O.S.No0.493 of 1989.

2. By the impugned order dated 26.04.2023, the Execution Court (District
Munsif Court, Bodinayakanur, Theni District), has dismissed E.A.No.4 of 2023 filed
by the petitioner for restoration of E.A.No.2 of 2022, which was dismissed for

default on 21.12.2022.

3. E.A.No.2 of 2022 was filed by the erstwhile Tahsildar, Bodinayakanur, in
the official capacity. E.A.No.2 of 2022 was dismissed for default/non-appearance,
after evidences were examined on behalf of the Government. The Government is a

stranger to the dispute in O.S.No0.493 of 1989.

4. The said O.S.No0.493 of 1989 was filed by one Kalimuthu, Muniyandi and
Arumugam, who have died, against the third respondent, Rajjaiya, Chinnaya and
Subramanian, who have also died, for bare injunction. In the plaint, the deceased
plaintiffs have stated that the land in question was a poramboke land. The said suit
was dismissed on 30.08.1990. Aggrieved by the same, the deceased plaintiffs filed
A.S.No.61 of 1991, which was allowed on 16.09.1994. Thus, there was a decree

against the defendants in O.S.No0.493 of 1989.
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C.R.P.(MD)No.1283 o

5. The Revenue Department, represented by the Tahsildar had initiated parallel
proceedings in O.S.No.185 of 2005 before the Distict Munsif-cum-Judicial
Magistrate Court for declaration that the decree passed in A.S.No.61 of 1991 on
16.09.1994 was not binding on it. The suit was dismissed on 27.09.2007. A further
appeal was filed before the Subordinate Court, Periyakulam, in A.S.No.69 of 2009,
which was also dismissed on 28.01.2010. The further appeal is pending before this
Court in C.M.P.(MD)No0.5870 of 2023 in S.A.(MD)SR.No0.32423 of 2023 with the

delay of approximately 13 years.

6. Meanwhile, the original plaintiffs in O.S.No0.493 of 1989 have died. In the
light of the judgment and decree dated 16.09.1994, passed in A.S.No.61 of 1991, the
sisters of the original plaintiffs, who are the first and second respondents herein, filed
E.P.No0.195 of 1997 and delivery was ordered. At the time when the first and second
respondents proceeded to take delivery of the property, it was resisted by the

Revenue Department through the Tahsildar.

7. Under these circumstances, the petitioner's predecessors filed E.A.No.2 of
2022 before the District Munsif Court, Bodinayakanur, under Section 47 of the Code
of Civil Procedure, 1908 objecting to delivery being taken. After evidences was
partially recorded, E.A.No.2 of 2022 filed under Section 47 of the Code of Civil

Procedure, 1908, was dismissed on 21.12.2022. The petitioner, who is competent
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and successor to the previous Tahsildar, filed E.A.No.4 of 2023 with the delay of 55

days in filing the application for restoration of E.A.No.2 of 2022.

8. The Court has dismissed the said E.A.No.4 of 2023 filed for restoration of

E.A.No.2 of 2022, with the following observations:-
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"21) @Gwsvib  08.03.20231D Capalulev SILCUTEMHUI
CumgBTWISGESHIT QI LTFFWT  HH.260T60  Djeuiden  BbH
QUPGHHI0 HHIDW FTL . Fwmed  QbdH bHISIMBHHEL  elFTTen6ut
Qauiwiul Beiem  Hleweouled  iHett  Llsdieniplo  SLCUTemSHWI
QUL LT&FSlwr SI6)T B 6THb G ®.61.2/2022 LOGD)I H6TETHLIG
GQFwiwi’ L elugid  CrIuITES0HTAWTIDED  SmMbEHI6TeNndl 66Dl
SBOUTMHW eIl LTFAWT  HThHed OFuigpenen LIl 1ged
FaplU6TTeNT  HTTENIMIGEHLD  JBLMLUISTH Ee0eneD  6T16aiI8m  EbhdH
BHIOGIBLD  HHSHISHBSI.

23) ®.9.2/2022 @b BbS Ww@OID e LTFSwI,
CuUmBTWISHTT  DIQUTH6T OMIBHTIITH DHbHH DTHF  DI6LEVSHI
el L S FAwir ousCwimt  Srinfleryreds  STLLTIDSD  Heonliul L
wpempuied el LT Awgmed Hrdhded  GaFuiwiLl (HeTendl 6l
Oxflwamadpa. eGSR 2 fenwuluisd HeoL (PenBEFFL L LD
Wfley 79 wBmid sl Lenem 27 el 1 dlweuBenp  uflFedlene
CQFUISHIH0 DTFTEL  DVEVH DTFHG 6IHITE @  QUPHS
aelaumBUled  HTHH0  GFwiwliuLGeuewi(Gd  eTeiig  LMBAS
FmBULL Beiengl eleL ]l OFHfluial®maBIBaI.

24) Goed a1 @Msxk Muthavalli Vs Thasildar and
another CRP (PD) No0.901/2017 eupsalenr 2 sHxreaied
wremil@ e wipswsipid The District Collector Srikakulam
and others Vs Bagathi Krishna Roa and another reported in 2010
(5) LW 17 - eaeiB eupdsled fley 79 wmpid &L Lenem 27
wppd  elg 1 o Menwuiuisd  mHL(pmBEF FLLID GBHH
LNeTeuHLOTE  FnpSlUlelTen  HHBHINT HUIHIHED CBT6TeNSHFHHHTH
o 6lTeNGH 6160 QbdH HHWSIBLD  HHSHIHOTBHI. GLomBLig
HHHSHINT  L160T6)HLOTN):-

"5. Section 79 of the Code of Civil Procedure



(hereinafter "CPC') specifically deals with suits by and
against the Government and provides that in suits by and
against the Government, the authority to be impleaded as
the plaintiff or defendant, would be the Union of India or
Central Government or the State or State Government.
Proviso to Rule 9 of Order 1 provides that non-joinder of
necessary party is fatal.

6. Rule 1 of Order XXVII CPC deals with suits by or
against the Government or by officers in their official
capacity. It provides that in any suit by or against the
Government, the plaint or the written statement shall be
signed by such person as the Government may like by
general or special order authorize in that behalf and shall
be verified by any person whom the Government may so
appoint.”

@GLom e gL LLdflelssrig QUL Ll eTeTLIGMT
DIFHBMH SHUULULL  (pewBUled DTend HTULIeITTES S LTLD6L
b @ QUPSHIBMOUD HTHHL OCFULIW  SuIeoTdHl 66U
Oxflwealmadmsl.  Coeld @6isupsdlsd eIl LTFAWT ool L
wempulled e HTHHL CFUIL DTFTEL 61hH @ FBLLTe
2 S I  LIBUISSUUL L HTH  aisTyt  SHIUdled  6bhdH @
SLOUSTI(LD HTHEH60 OFWILILILL elevensv 6T6iiligl O\FHfluwemaImBaI.

26) GmasewiL  Lflfevenaidefen Sigliienuled &.67.2/2022
el H6NMEpUY OFUIWLIULL oufd @bsH BHLOSIBHSHTID DTS
QUDSHBMIEhT  DUTHEMTVID SbH  OMISHTIT  DAVIIVSHHH MBS
ST L SgHmIHeT Cauml CasmisEmHL6  &HevhE IO L HTH
G OIHET HTTENIOTS SOOI SHTHHe0 OFUIW 55 BT &6l
HTVSHTIOHID  JBUL BN L HTH  DMISHTIT  FopIlD  HTJ6WID  61HF
QMBUIID  GJBLMLUIHTH evemev  61I6m  @QbdH  HIHIDBIBLD
BHSHIBIGBSI.

27)  Gguid @bs e BB §).6.2/2022 el

AHWMEN DT CFTHH FIOUBSIONES HTHHE0 OFUILILILIGAISHTH

GpUULBeiten  Bleweouled  oemFCwr  odenr  LFSHgSwmen

ool L S FwengBGuir  Hyifemyres  Gaidbsmiosd  Gumg

Il Lrdwi  oeuiseT  HellulL  (pempulsd  steualld  FLUL
httpsz,,www_mhc_m_gov_in,jﬁgﬂaﬁ&)rru@m @606VMIDEY  LDENIGHHMENT  HTHH60 OlFUIH &omT 25
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QIMHLBISEHHGID  Beors  Hevemauulledhbdh D — DiF60
HlemmGeuBmed LG )T 60T ®.19.295/1997 LDGD)IEM6) &6
sTeml  Guieord  auensulled  OHTLAbHEH — STEVSHTOSHUILIBHSHID
alFHoTd  OFweoLL B QUmHBBIiH6T 61aI8B  RbdhH  HHIDIBLD
SHHBIBHBSHI. "

8. The learned Additional Advocate General for the petitioner submits that the
proceedings under Section 47 of the Code of Civil Procedure, 1908, is not
circumscribed the exceptions in Section 5 of the Limitation Act, 1963. He submits
that the suit that was filed by the deceased respondents was for a bare injunction and
for a recovery of possession. It is further submitted that even as per the plaint, the

suit land is a poramboke land, situated at Uppukottai Village, S.No.344/1, measuring

to an extent of 45 cents.

9. It is submitted that two parallel proceedings are pending, one at the behest
of the petitioner under Section 47 of C.P.C. to raise an objection for taking delivery
of the Government poramboke land and other parallel proceedings initiated by the
respondents 1 and 2/decree holders was seeking to execute the decree passed by the

Trial Court in O.S.No0.493 of 1989.

10. It is submitted that the case was represented by the erstwhile Tahsildar,
who was later transferred. It is further submitted that recording of evidence in
Section 47 of C.P.C. proceedings commenced on 19.10.2022 and thereafter, the case

adjourned from time to time for cross-examination of second witness on behalf of the
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petitioner.

11. It is submitted that during the interregnum, the Tahsildar, who was

representing the petitioner, was transferred and therefore, on 21.12.2022 the

obstruction petition filed by the petitioner under Section 47 of C.P.C. was rejected

and therefore, the applications were filed for restoring Section 47 of C.P.C. petition.

13. The learned counsel for the respondents 1 and 2, on the other hand, has

placed reliance on the decisions of this Court rendered in M.Ponnupandian vs.

Selvabakiyam and others reported in 2003 (4) CTC 225. A reference i1s made to

Paragraph No.11, which reads as under:-

"11. Therefore, it is well settled now that Section 5 of the

Limitation Act, 1963 is not applicable to the petition filed for setting aside
the orders passed ex parte under Rule 106 of Order XXI C.P.C. and the
provision contained in Sub-rule (4) of Rule 105 (Madras Amendment) is
no longer in force. However, it has been held by a learned single Judge of
this Court in A.LR. 1995 Madras 242 (R.Parasuraman vs. Jayalakshmi
Ammal and others), that the provisions under the Limitation Act, 1908 are
applicable to the proceedings by virtue of the Order XXI Rule 105(4) C.P.C.
and rejection of application for condonation of delay as Limitation Act
1963 is not applicable to execution proceedings is not proper. It
appears that the judgment of the Division Bench of this Court, 1989-1 Law
Weekly, 178 (cited above) was not brought to the notice of the learned
Single Judge in rendering the decision as such."

14. A reference is also made to another decision of the Hon'ble Supreme Court
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in Damodaran Pillai and others vs. South Indian Bank Ltd., [Appeal (Civil) No.
1079 of 2004, dated 08.09.2005], wherein the Hon'ble Supreme Court has held as
under:-

"An application under Section 5 of the Limitation Act is not
maintainable in a proceeding arising under Order XXI of the Code.
Application of the said provision has, thus, expressly been excluded in a
proceeding under Order XXI of the Code. In that view of the mater, even an

application under Section 5 of the Limitation Act was not maintainable. A
fortiori for the said purpose, inherent power of the court cannot be invoked."

15. T have considered the arguments advanced by the learned Additional
Advocate General for the petitioner and the learned counsel for the respondents 1

and 2.

16. The point that arises for consideration is whether Section 47 Petition which
was dismissed on 21.12.2022 can be restored even otherwise by filing application

beyond 30 days.

17. As per Order XXI Rule 106(3) of the Code of Civil Procedure, 1908, the
restoration application or application for setting aside the exparte decree has to be
filed within a period of 30 days from the date when the applicant had knowledge of
the order. In this case, admittedly, E.A.No.2 of 2022 is the application filed under
Section 47 of the Code of Civil Procedure, 1908, which has to read in conjunction

with Rules 97 to 106 to Order XXI of C.P.C.
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18. As per Rule 105 to Order XXI of C.P.C., whether on the day fixed or any
other day to which the hearing may be adjourned, the applicant does not appear when
the case is called on for hearing, the Court may make an order that the application be

dismissed.

19. As per Sub-Rule (1) of Rule 106 to Order XXI of C.P.C., the applicant has
to file an application for restoration of the application or setting aside the ex parte
order and the Court is satisfied that there were sufficient causes for non-appearance
when the application was called on for hearing, the Court shall set aside the exparte

order on such terms as to costs and otherwise as it thinks fit.

20. For the purpose of disposal of this case, Rules 105 and 106 to Order XXI

of C.P.C. are reproduced below:-

Order XXI Rule 105 of CPC Order XXI Rule 106 of C.P.C.
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105. Hearing of Application. 106. Setting aside orders passed ex parte,
: etc.

(1) The Court, before which an (1) The applicant, against whom an order is
application under any of the made under sub-rule (2) rule 105 or the
foregoing rules of this Order is opposite party against whom an order is
pending, may fix a day for the hearing passed ex parte under sub-rule (3) of that
of the application. rule or under sub-rule (1) of rule 23, may
(2) Where on the day fixed or on any apply to the Court to set aside the order, and
other day to which the hearing may be if he satisfies the Court that there was
adjourned the applicant does not sufficient cause for his non- appearance

appear when the case is called on for when the application was called on for
hearing, the Court may make an order hearing, the Court shall set aside the order or

that the application be dismissed. suF:h terms as to costs, or otherwise as it
. thinks fit, and shall appoint a day for the

(3) Where the applicant appears and fher hearing of the application.

the opposite party to whom the notice

has been issued by the Court does not () N order shall be made on an application

appear, the Court may hear the ypder sub-rule (1) unless notice of the

applicatipn X parte and pass such application has been served on the other
order as it thinks fit. party.

(3) An application under sub-rule (1) shall
be made within thirty days from the date of
the order, or where, in the case of an ex parte
order, the notice was not duly served, within
thirty days from the date when applicant had
knowledge of the order.

21. The obstruction filed by the petitioner is not limited by the exclusion
contained in Section 5 of the Limitation Act, 1963, as per which, any appeal or any
application, other than an application under any of the provisions of Order XXI of
C.P.C., 1908, may be admitted after the prescribed period, if the appellant or the

hitps: //www.%l?ﬁlli&;%%u Izsltisﬁes the Court that he had sufficient cause for not preferring the appeal
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or making the application within such period.

22. The restrictions contained in Section 5 of the Limitation Act, 1963 cannot
apply to a third party to the proceedings, as Order XXI of C.P.C. primarily deals with
execution of a decree between the parties to the suit and in the event of sale of the
property in execution of the decree. Whereas, in this case, the Court is not concerned

with any money decree or execution of the money decree, where property was sold.

23. The suit was filed by the deceased respondents only for permanent
injunction and recovery of possession from the defendants in the said suit. The
petitioner is the third party to the proceedings. There is no merit in the impugned
order rejecting the application for condoning the delay of 55 days in setting aside the
order dismissing the obstruction petition filed by the petitioner. Consequently, the
impugned order dated 26.04.2023, passed in E.A.No.4 of 2023 in E.A.No.2 of 2022
in E.P.N0.295 of 1997 in O.S.N0.493 of 1989 is set aside and E.A.Nos.2 of 2022 and
4 of 2023 stand restored and accordingly, this Civil Revision Petition is allowed. No

costs. Consequently, connected Miscellaneous Petition is closed.

NCC : Yes/No 26.06.2023
Index : Yes/No
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Internet : Yes/No
smn2

To
The District Munsif,

Bodinayakanur,
Theni District.
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C.R.P.(MD)No.1283 o

C.SARAVANAN, J.

smn2

Order made in
C.R.P.(MD)No.1283 0f 2023

26.06.2023



