W.P.(MD).No.12742 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 25.09.2023
CORAM
THE HONOURABLE MRS.JUSTICE S.SRIMATHY

W.P.(MD).No.12742 of 2023
and
W.M.P.(MD).No.10745 of 2023

M.M.Vishal ... Petitioner
Vs.

1.The Commissioner,
Hindu Religious and Charitable Endowments Department,
No.119, Nungampakkam High Road,
Chennai — 34.

2. The Joint Commissioner,
Hindu Religious and Charitable Endowments Department,
Trichirapalli.

3.Arulmigu Thayumanaswamy Temple,
Represented by its,
Executive Officer / Joint Commissioner,
Malaikottai,
Trichirapalli District. ... Respondents

Prayer : Writ Petition filed under Article 226 of the Constitution of India,
praying this Court to issue a Writ of Certiorari, to call for the records of the

impugned order passed by the first respondent in R.C.N0.6384/2021 dated
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25.11.2022 and all other orders passed by the respondents in consequent to the
impugned order and quash the same as illegal, unconstitutional and without

jurisdiction.

For Petitioner : Mr.S.Ramesh

For R-1 and R-2 : Mr.S.P.Maharajan,
Special Government Pleader.

For R-3 : Mr.V.Chandrasekar

ORDER

This Writ Petition is filed to quash the order dated 25.11.2022 and all
other orders passed by the respondents in consequent to the impugned order

and quash the same as illegal, unconstitutional and without jurisdiction.

2. Admittedly, the petitioner was a lessee under the third respondent
Temple for the Shop No.50-G comprised in S.N0.3297 situated at Malaivasal
inside, Trichy — 2. Originally the petitioner's paternal uncle namely,
M.N.K.Padmanaban was a tenant under the third respondent. After his demise,
the petitioner was continuing his tenancy till 18.05.2022. The petitioner was in
possession of the subject property to an extent of 2793.80 square feet and the

petitioner is running a textile shop and regularly paying the rent. The temple
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authorities have periodically enhanced the rent based on G.0.Ms.No0.456 dated
09.11.2007 and Section 34(A) of the Act at 15% increase every three years as
fair rent. For the concurrent period, the Fair Rent Committee was constituted
by appointing the Joint Commissioner / Executive Officer (3™ respondent) as
Head of the Committee. The Committee has erroneously increased the rent
with retrospective effect in respect of the premises occupied by the petitioner.
The third respondent has issued a notice to the petitioner dated 21.08.2020
under Section 34(A) of HR and CE Act, informing the petitioner about the
fixation of fair rent and demanded the petitioner to pay the same with
retrospective effect from 30.06.2016. The petitioner submitted an application
dated 10.09.2020 to the third respondent Temple that he would continue the
tenancy in respect of 760 square feet alone, but unfortunately, the same was not
considered by the third respondent. The third respondent vide order dated
21.08.2020 had arbitrarily demanded the petitioner to pay an exorbitant amount
of Rs.76,40,710/- as arrears of rent. The contention of the petitioner is that the
authorities fixed the fair rent without affording an opportunity and without
hearing the petitioner, thereby violated the principles of natural justice. The
said amount was calculated from 01.07.2016 till the notice dated 21.08.2020.

The Committee has arrived at the conclusion to fix fair rent without giving

3/13

https://lwww.mhc.tn.gov.in/judis



W.P.(MD).No.12742 of 2023

notice to the petitioner and without following the dictum laid down by this
Court reported in 2009(6) CTC 512 in Angala Parameshwari case. Aggrieved
over the same, the petitioner has filed Statutory Appeal under Section 34(3A) of
the Act. The Commissioner of HR and CE has refused to entertain the appeal by
raising a query regarding the maintainability of the appeal without pre-
depositing the entire rent arrears fixed by the Fair Rent Committee. Hence, the
petitioner has preferred C.R.P.(MD).No.1563 of 2021 and this Court partly
allowed the CRP and directed the petitioner to pay the fair rent from the date of
communication that is from 01.09.2020. The further contention of the
petitioner is that the appellate authority has confirmed the original authority
order and has fixed the rent from 01.07.2016 and for the subsequent period that
1s from 01.07.2019 to 01.07.2022 as per the guidelines issued in G.O.Ms.No.
353 dated 04.06.1999, G.0.Ms.No.456 dated 09.11.2007 and G.0.Ms.No.298
dated 20.07.2010 and as per instruction dated 10.03.2022. Aggrieved over the

same, the present Writ Petition is filed.

3. The learned Standing Counsel appearing for the third respondent
vehemently objected to the maintainability of the Writ Petition, since only

revision ought to be filed under Section 34A (5) that too within 90 days before

4/13

https://lwww.mhc.tn.gov.in/judis



W.P.(MD).No.12742 of 2023

High Court. Instead of preparing said application, the petitioner has filed this
Writ Petition for sole reason, in order to prefer revision petition before the High
Court, the petitioner should deposit the entire amount. Therefore, the petitioner
has preferred this Writ Petition which is not maintainable. The second objection
is that the petitioner has challenged the impugned order dated 25.11.2022, but
based on this order, subsequently the third respondent has issued notice calling
for objection on 03.03.2023, for which the petitioner has submitted objection
on 18.03.2023. Based on the objection, the third respondent has already passed
order dated 28.03.2023, confirming the order of the Commissioner and
demanded Rs.1,17,56,555/-. The contention of the learned Standing Counsel is
that without challenging the subsequent orders, the petitioner has challenged
only the order passed by the Commissioner, which cannot be entertained.
However, the learned counsel appearing for the petitioner submitted that the
issue of retrospective collection was never considered by the Commissioner as
well as the subsequent orders by any authorities. The issue of retrospective
enhancement was not dealt by Commissioner as well as the subsequent
authorities. Even before the Hon'ble Court in CRP, the collection of
retrospective effect of rent was not dealt with. Therefore, the petitioner

submitted that he has preferred Writ Petition rather than a Revision Petition.
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4. The learned Special Government Pleader appearing for the
respondents 1 and 2 submitted that the fair rent is fixed based on G.0.Ms.No.
353 dated 04.06.1999. Therefore, based on the said Government Order, the fair
rent has been refixed with effect from 01.07.2016 as per Section 34-A of the
Act. Hence the petitioner has not sustainable legal ground to interfere with the

impugned order.

5. But fixation of fair rent by giving retrospective effect was considered
by the Hon'ble Division Bench of this Court in W.A.(MD)No0.503 and 509 of
2022 vide order dated 08.08.2022 in the case of J.A.C.Raj Vs. Commissioner
HR&CE. This order is passed by following the order passed in Arulmigu
Angala Parameswari & Kasivishwanathaswami Temple Adimanaivazh House
Owners' Association Vs. State of Tamil Nadu and others reported in 2009 (6)
CTC 512. The relevant paragraphs are extracted hereunder:

14.In the case of Arulmigu Angala Parameswari and
Kasivishwanathaswami  Temple  Adimanaiveel House
Owners Association vs The State of Tamil Nadu and others,
reported in 2009 (6) CTC 512, an Hon’ble Division Bench
of this Court considered the constitutional validity of
Section 34-A of Tamil Nadu Hindu Religious and
Charitable Endowment Act, 1959. While upholding the
validity of Section 34-A, the Honourable Division Bench
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has observed as follows:

....... 15. The grievance regarding lack of opportunity must
be accepted. We agree with the view expressed in
CHEMPLAST SANMAR case. But, this defect is cured by
the proceedings dated 2.2.2009. Originally by proceedings
in Na.Ka.NO. 40651/ 2008/ M3 dated 18.7.2008, the
Government laid down guidelines for determination of
lease rent and also directed that the Executive Officer
should inform the lessee, the lease rent as determined as
per Section 34A(2) of the Act. The Government also noted
the fact that though 34 A of the Act had come into force on
10.11.2003, certain guidelines had not been followed by the

committee, while determining the lease rent and the defects
are as follows:-

1. sl infifa) 346260  &pmeor  sumL_swd BiTeooud  Gupsumed
JBwimw eum_smd  SiTsoonud  GFinuiiuGad’svsmev.

2. & Deoimaflsd  Gausd  dgiouediT.  dn;HETaeT. 2 _SHaf
CoirL L1 GuUIT T eniT <D &5 CUITT HETIT 6D oL BELD AUTL_6D5
ISP &H &5 D Hend  AsmiuuGE G5!

3. ue Deiwaleb. wman’ L uSaumenfeor  SendayL el  aUTL 0B
Blireoonud  GainuiiuBsud’sbemesv.

L. &hemd HNPemedt &HHHED GHTeTaTTIOD. UPHTL 19 Lo Tsor
U BumusumTL os Soubdh GFiuiiubGE mg.

5. DJFTeme0 61600.353 [BN6T 0L .06.1999 1ODNID  DNTFT606001
6Tl 56 [BMsil 09.11.2007 QpSwahHed GHfafSbsiiu L sulfl
(psmMBaH  HeOL (1P BTG  auTL_ewdb  [BiTooonund  Gahwminn’ @
al(H HMF1.

6. DT 6105.353 BusT 04.06.1999 ushs VI <o’-
60 GHIaPSasiuL L sutm af BHei. HTEIDMIHT, HOL B6T, &HHBHmD
QUITL_ 63U 660 ‘ar_ea  Siroouba@ g @peold  BlTeoonuid
Gahwiu’ G dwhsTaeT  Gupalsst ufSeamer Abass  Demson
<D 001WTHETTeD M5 B BB B sbemsv.

7. DPITwa GIa.353 BisT 04.06.199960 [X aug ushsuPed
eaif'alSH&HeumTm @il BHEbBEH b (PsOD  MITL OB 2 _WiTalsnsor
AT 6m& [BiTeornd @Gupalsdi @psold 2 wiTdhsiIubHaudsbemsv.

8. auTL_smd [BiTeood Gupsumed STsoorund GaiuliGo sumL_snduf’smsor
SoubS L HHSTEHL 601  UTL OBESTITEaDEG — dsmin?  liysed
GLIMINIE 6DV,
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16. The Government also noted that if guidelines are not
followed, then the lease rent fixed by the committee is
quashed either in appellate proceedings or by proceedings
before the High Court wherein deficiency are pointed out. It
was also noted that this only leads to the delay and loss to
the lease rent for the temple and therefore, three strict
guidelines were issued and it was also indicated that if they
were not followed, stringent action would be initiated.
Following this, further proceedings dated 2.2.2009 as per
which, additional and clarificatory guidelines were issued
and therefore, it is found that opportunity of raising
objections is given to the lessee. The proceedings dated
2.2.2009 reads as follows:-

1L.aurL_emd BliTeoonud  Gupsumed Sirsoonund GFhwiGD  surL_snduismsor
BOBEL HHSTEDL 601  UTL DBSTTTHEDESH sy Hed  Cousdi(BLD.
2. soubSL GhsTafed SiroouPbsiu’ Gater  sum_end,  DL_Sd5sn
uiriiueney, SLL_L_& 85601 uriieney, I5%evLpdMiny,
G umiy  aolsheeiomw, T  Fealsbd, Y ok
DpHwemsy  GWEH WL CFumeibsT I HOGBINTOI, D% eme0r
GLOIINPSGID Db c0THIBEHL_60T, §IHEUTY  BTOHE MG  LOSIBTIITH6I
Ld&’smal Ds0)i1L]%6D Gax16001 (H GLDGOT AUTL_60BSTITHEhHBE
Dyaling Dsmiiiufine_sb  GsusdrBLo.

3. GG G L afFTrmoubd MTL MBSHTITHAT  CHIL LTS
Uy GausndihGLosor  aueumiBa  ChemauuPebemen.  DauiTHal 10w, B
uglsmevil GubHMI LIPFIHHTC  CLIT FHILDITEOT 1.

L. GOSN LUy  arL &sTrTsafL 100G 55 cumiiuGld  udssb.
aTL_sm&b _BiTsoorb@paumsd UifdeSBsiiuL_ Gsusdi(BLD.

5. o i STHE DG USD FFHID auFalsbensoCuislsd. Db BEGID
pausi;balsdl D liemL_uPeb. Bwimw  sumL_end  BiTeoiud  GFhg
ufFedlSsuL_  CousdrBID.

6. uflFevemennut’sir g liem_ufeb o i afeuy;semar usle) Galig.
SuSurer T b BiTonl 2 _S55afmer T sDBSTITHehHE
Pl glIsed GuUD  CouadiGd CoDETHYID N an_swyuf'sdt L,
AUTL_ 0&BSTITHEDSEEG, T b 2 wite] &H&HsH AFafing ginf
D" CaumeuBsT  GUDYI SmSWrs  aumL_emd  BTsoornd  GaFieseir
@psulD,  AUTLMBSTIITHAT  BHI0OIMBDS A aULpHE e
ATICITEOY _SalThsHe0mD 616018 1D
Gs eSSBS D HI. B 53D HenBUT 60601 STIVNES
GBIT600TL_6MLDHEBIT60T §9111]86m6D Bsiiaugyiatcosd EHd Sisyiiiu
DN SHG FTTSmeD DlghiauedTHahd CHL BH GBTsiTeTiILBSE DITTH.



6.

the respondents only through Na.Ka.No.918/2019/A5 dated 21.08.2020. On

perusing

issued prior to fixation of the fair rent.

W.P.(MD).No.12742 of 2023

In the present case, the litigation started between the petitioner and

the contents of the proceedings, it is seen that the notice was not

hereunder:

7.

Even though a strong objection was raised that the petitioner ought to prefer the

revision
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LT emauuPed ST _&mFPymisitaf Demsonn <3 ms001UIT
2 Sayalsiiiule, FTC 6100.3297, LDMEAUTID 6I60IM (pHaufui’sd
2793.80 JHF Sy B s5Hd s 19 b (al®d)  eledim
AMGUTL 1960 &5 ® HCHTUT0IT  aTL_dBSTITTS DBHH  almplD
_Bb.6T1D.61601.CH.UBIDBTIET D Hhisapbd 1/07/2016 psed
Cuohsroyd  BL_SEDeTr 0TS AT dBUTS  @h.1,76,370/ —
Blireod Galigh 2 _Sa'ralL lul Hetangl.

ol1/07/2016 D160 TERTET I-Y IS reoonud
Gaiinn” Gsiren  Bswsoufsh 30/06 /2019 o 1 6il  apsdimmadiGHeir
Semmausnl_Bg el 1_smeb, 01/07/2016 pssd BirswonPBsinn’ L
ysw  eurLemsuPed 157 o wire]  GFISG DTS AT DBUTS
®.202825/ — Sitooud Gl 2 _Ssrall NuBGEDSGI.

01/07/2019 —ip C&HE DsHM STRIBHT GFIHS Caredig
S 0TS aITL_e»bhsh GHTen®d @h.202825/ —.

ol/o07/2020%8 (peiteniit © el  STORBEHHE _BITHIH6IT
CaMH%  Couwdiigwl  UTL_6MH  _STHIGT  GIFMHH U auTL 60,
CINIHECamtig 1 B)ImaSHCHTenHHAT, @ siaflL el LIy 1 d6iT
g Hd BonbsL BHETH DHHN o1 Semonbsiiu Beirangi.

BoSCHTIPISSHTF  GFmhsomer  CobsTond DS
ITL_6OBBTIIT6N  STHBsT  1Pgd) 10mHD 510 CHEBG6T UL Db
CHITDHEMUI _SaIMIT 5l CIMBHBHN Gausodi(BLD 61601
o S8 el IuGEmsEI.

On perusal of the notice, it is seen that the notice was not issued at all.

petition under Section 34-A of the Act, this Court is inclined to

The relevant portion is extracted
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entertain this Writ Petition, for the sole reason that the initiation of the
proceedings is against the dictum laid down in Writ Appeal. Moreover, the
enhanced rent is fixed without hearing the petitioner and the same is violative
of principles of natural justice and hence the writ petition is maintainable.
Therefore, the respondents cannot further proceed to collect the rent which is
fixed retrospectively. The said initiation of proceedings was from 21.08.2020
and therefore, the petitioner is liable to pay rent from 21.08.2020. It is
submitted that the petitioner has vacated the premises on 18.05.2022 and hence
the petitioner is liable to pay the enhanced rent until 18.05.2022. As far as the
rent prior to 21.08.2020 i.e. from 30.06.2016 to 20.08.2020, the petitioner is
not liable to pay the enhanced rent, since it is claimed with retrospective effect.
However, the petitioner is liable to pay the regular rent for this period. If the
petitioner had not paid the regular rent the same may be collected. The
respondents are directed to re-calculate the enhanced rent for the period from
21.08.2020 to 18.05.2022 and collect the same. The impugned orders dated
25.11.2022 and all other orders subsequent orders passed by the respondents in
consequent to the impugned order 25.11.2022 are hereby quashed. The said
exercise shall be completed within a period of eight (8) weeks from the date of

receipt of a copy of this order.
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8. When the Hon’ble Courts have repeatedly held that fair rent cannot be
fixed retrospectively, then the respondents ought not to have fixed the enhanced
rent retrospectively in the petitioner’s case as well. Even though the Hon’ble
Courts had decided the cases among the parties who were before the Courts, the
ratio decidendi is that enhanced fair rent cannot be fixed retrospectively, which
means the ratio is applicable in rem. But the respondents have imposed
enhanced fair rent retrospectively only from 21.08.2020. The petitioner had
stated the litigation by filing revision petition before the Commissioner on
09.10.2020. But the issue is already decided in Angala Parameswari’s case
(reported in 2009 (6) CTC 512) in the year 2009 itself. Thereafter also the
petitioner was driven from pillar to post. Infact the petitioner had submitted an
application to reduce the rent by allowing him to occupy 760 square feet rather
2793.80 square feet. Had that been considered, the petitioner would not have
suffered increased rent which runs to crores. It is pertinent to state herein that
the respondents have not issued any notice to the petitioner before fixing the
fair rent. And this is the fact in almost all cases. When several litigations were
filed on the question of notice not issued to the lessees, this fact was taken into
account by the Commissioner, HR&CE who has issued a Circular dated

10.03.2022, wherein it has been categorically recorded that no notices were
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issued to the lessees and strictly directed to issue notice before fixing the fair
rent. The temple land belongs to “Lord Thayumana Samy”, but the authorities

have acted which is affront to “Thayumana Samy”.

9. In view of the above, this Writ Petition is allowed. There shall be no

order as to costs. Consequently, connected miscellaneous petition is closed.

25.09.2023
NCC : Yes/No
Index : Yes / No
Internet : Yes/ No
Nsr
To

1.The Commissioner,
Hindu Religious and Charitable Endowments Department,
No.119, Nungampakkam High Road,
Chennai — 34.

2.The Joint Commissioner,
Hindu Religious and Charitable Endowments Department,
Trichirapalli.
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S.SRIMATHY, J.

Nsr

W.P.(MD).No.12742 of 2023

25.09.2023
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