C.R.P(MD).No.11120f 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 25.04.2023
CORAM

THE HONOURABLE MR.JUSTICE C.SARAVANAN

C.R.P(MD).No.1112 of 2023
and
C.M.P(MD).No.5361 of 2023

1.Vijaya Sarathi

2.Balachandran ... Petitioners/Petitioners/Defendants

Vs.

Dr.Bhagavathi Ammal ... Respondent/Respondent/Plaintiff

PRAYER:- This Civil Revision Petition has been filed under Article 227 of
the Constitution of India, to set aside the order dated 23.03.2023 passed in
[LA. No.14 of 2022 in O.S. No. 143 of 2019 on the file of the Principal Sub

Court, Nagercoil and allow the Civil Revision Petition.

For petitioner  : Mr.I.Robert Chandrakumar
ORDER
This Civil Revision Petition has been filed by the petitioners to set
aside the order dated 23.03.2023 passed in I.A. No.14 of 2022 in O.S. No.

143 of 2019 on the file of the Principal Sub Court, Nagercoil.
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2.The petitioners are the defendants before the Principal Sub Court,
Nagercoil in O.S.No.143 of 2019 filed by the respondent herein (plaintiff).
The suit has been filed by the respondent for the following reliefs:-

'(A) For declaration of plaintiffs pathway right over
the plaint 'B' scheduled private common pathway and her
right over the same for her use as an access to ingress and
egress to her plaint'A' scheduled house property to and from
the main east-west road on the south of the plaint 'B'
schedule common pathway as shown in the plaint rough
plan.

(B) For an order of permanent injunction restraining
the defendants and their men and servants from causing any
disturbance or obstruction or interferance with the plaintiftf's
joint right, possession and enjoyment over the plaint 'B'
schedule private common pathway and her use of the same
as an access to ingress and egress to her plaint'A' scheduled
house property to and from the main east-west road on the
south of the plaint 'B' schedule common pathway as shown
in the plaint rough plan in any manner. Whatsoever, till the
disposal of the suit.

(C) For an order of mandatory injunction direction
and compelling the defendants and their men and servants to
take out and remove all the obstruction materials like stones
etc., from the plaint 'B' schedule pathway and to demolish
and remove the newly constructed obstruction wall on the
southern side of the said pathway as shown in the plaint
rough plan and to restore and maintain the said common
pathway as stated in plaintiff's sale deed dated 28.11.2018 in
its original condition and if the defendants fail to do the
same, plaintiff be allowed to do the same through the
execution proceedings in this case and to realize the entire
expenses for the same from them as if it were the costs of
the suit;

(D) For realization of Rs.1,20,000/- (Rupees One
Lakh) and Twenty Thousand Only) as damages, from the
defendants and their assests with 12% interest on the same,
from the date of plaint (22.04.2019) till date of realization of
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full amount to the plaintiffs from the defendants jointly and
severally;

(E) For realization of full costs of the suit from the
defendants and their assets;

(F) For such other reliefs as this Court deem firt and
necessary in the circumstances of this case and in the
interest of justice from the defendants to the plaintiffs; '

3.The petitioners are aggrieved by the impugned order dated
23.03.2023 passed by the Principal Sub Court, Nagercoil in I.A. No.14 of
2022 in O.S. No. 143 of 2019 The operative portion of the impugned order
reads as under:-

'1o.sugp$&ﬂ51@ﬁ <Dh60600IWIT  H6oTsDIeDL I MG emHBUilsd 1N’
UL 196m®d GIFMGHHlED GOHNG UDHSH D66 28 Dy 61601 & MNTSH D600
GOINN 19 (BHSHDIT. DT GOHNDG USHBID 2 el FeNDBled
LDy  Deme)bH@G SOy 2 gien@l  elc0iUeMGBULD & TG SHT601
GO 19 (hHSHIDIT. D6 (H6WL_ULI DM%H 6MHUT6D olaliafldh
GLOILIIPID  B)eDem6D. 28 g halHHNG FUT SLL_IUL (b gled
L DIy halHHDG SOy 2 eienGHl 60N HTe  MIPDHBOIEhT
Dm0l T GO (b BSSDIT. Dybhsh  aluibhend  NISHeuTddb el
SHILT6D BT BH6D GFul s 6ISHT6N LPS & 6m S UTspILD g 26D
eI OBM600I (hHHIDTIHeT GHNDEGH UBBGHIHED  GMDL6M600IL"  FisdiT
2 Giangl. DHed CFTHHHG GIFe0iN U 6 SO 2 6iengl 6I60Imi
6B GBT600IY (hhHIDTTHeT. 6J60IGs, GHNEG UHD Dl 6606
QUIMIGS GIPIULD 2 alalGTd  10sISTITET  HIILNeD  GdF TeDeLLILIb 6 )i
INHHBHHBHTH ebemed. DNCH CGumeoim "IN UL 1960&  GF M He01
BN UbHSd Dlg D] TT. Bpeollled SHOCUTH T5.75 g
DL HLCGID  DBUUSTE  allphdDIehT  Dheso0lWiT GO Lo (b HIDMT
61601 GJF TeLEVLILI L 6 6M & GUTMISH S au 1P b MEhIT <Bhy60)6001WL1 T
umiemeuuil F oW g 356D SHIsoon L L el e I emdH
GO (b BHSDAT. Dpau umfsmeuNL L. GuAgy 1BGapatem 1 1/2
Digemdwl  suTGUN6oT (P60t GeolMIMeol aflgQuw GUITe  DHGS OGS el L1
6T601 LN &leu Mg ®b ei SHILT6D elalalld GOIILYLD BT I
Dhsm6001U & HI_1D Q&M b BBIUL LY (HdhHaIeDemeD. N UL 19 6D &b
QFTHSe0r 1] oleouigd oI’ UL Igem®d GFTHIHEN  LjeD  6T6001500)ILD
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GaicuGeuml e6I60iM  [Hlsmevulled, "IN UL 1Igemd GIFTHSHeV6D CIODGH
USHBHHED TT Dig DBheHIH oleoiusdBU|D, DHed 1 1/2
<DILY LTI G e T&luisor (Lp6OT G6OITIITED DLSHSMOGBIUL HhellL L_g)
6T60TLI6MG | 1D LN 85l M5 el Sy BHIT60l 15ldh L16001LD GaFuiw
SL_6WIDITLIL L. Dhem®  allbGHH DbhG  1Ns00remul 6U1pd B M6h T
<Dh60600IWIT  GaFuiwl  Gsu6e00l b GO  LOSYIGTTTHBET  HILTeD GCHIILILIL I
SINHHBHH DI S))6L6m60. 6U 1P B M6h T <Dh606001L T Ap6OIDTSH
ST FlbiSemen S balGBNG 6lbheh SINUTHHGBID 2 Mewip  ebem6v.
"N uligemd GIFTHSHI  LJed els00i0)d el UL lgemdh QI 1 %le0r
LJed  6l6001500)ID  Glsu6d G DITe0IemseN 61601  [Hlemevuilsd  GoPULg 16D
6160016001160  6IUGHEVGHEGED  6Ihdh  DleN6) 2 aemBHT DB  HT60T
UIPHBMIEHT  Dhemso0IWT  Hlsd DN WCITH — DabhgHl  DNHHendH
BHITdHBH6D GI U1 H(HBHBIDTT. 6J601G6M , aU 1P B M6hIT <Dhy60)6001 L1 T
DN 6B UT6ed LGOS TITH T SHILeD S 19 HBTL (bl gl CLIT6oImI
slaiafl®h  GMDOUTHLSHEHID  HT0NILL allebemev 61601 G  [HIHIDIDID
pLea] GFUISMIHI.

11.6M1p5&BMSH DUpSHHLeHSHl  GIeOD GL GHHENHDG 6960 GauT(h
STY600MBIHBTEH  H600IL_DOIhgh OIS TITHET  HULIL  I0s0)bD6T  HTdHhEH6D
QIUuIaNeD®  UIPHGIDTS el HEIeT6Ng. Dybhdh eleddUlled olaialldh
DlglIUe®dL_  HAJ00IIpL)  SebeDMIDEDd  HMdHEHBeD  GFuiwiuL L LDs)
B0l Sbdh 1DsO).  (APeISTITH6T  SHILTed GF MebevliLbaIGl  GUITEIMI
6U 1P B MGk T <By60)60001L1 T D% 6M B UTl6D olalafldh @6DDUM b LD
HT600L1LIL 6)l6D6D6D.  6J601GM , GUIPHBMDEHT <DheW600WT DM 60 UL T6oT )
BImsMNHBIUL. Gaueoollgl  DenFld DU _aileDemev. 6J601Ga, b
s GHAT@bUIeHGUWH 61601 Dbdh  HHUIDID  Wplga)  GF UG,
DSOS TITHaT60l  10sDIsDsN  SIGSITDNSTIT  HIIY  GF 6Da) & GIHTenHCUIMh
SHel@plily Gauiw (plgs] GIFUIHIDII. "’

4.In the said suit, the respondent had also filed I.A.No.3 of 2019 for
appointment of an Advocate Commissioner to give a report under Order 26
Rule 9 of CPC. Perusal of the order passed by the Trial Court on 25.04.2019,
the Advocate Commissioner has given a report on 27.10.2020. Mean while,
the petitioners/defendants also filed their written statement disputing the

claim of the respondent in respect of 'B' schedule property which is a
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pathway. The petitioners have filed [.A.No.14 of 2020 for appointing a new

Advocate Commissioner to scrap the report of the Advocate Commissioner.

5.The learned counsel for the petitioners submits that the description of
the property disputed in schedule 'B' & the sketch annexed to the plaintiff's
vendor sale deed dated 06.01.2012, the description of the property in the sale
deed in favour of the plaintiffs vide sale deed dated 28.11.2018 are in
variance with the schedule in the plaint. It submitted that the petitioners' right
over 'B' schedule property is 72 cents. Whereas, the respondent is claiming
rights over the entire extent of 4 cents of land meant for pathway. It is further
submitted that the report given by the Advocate Commissioner on 27.10.2020

is enormous and ought to have scrapped by the Trial Court.

6.1 have considered the argument advanced by the learned counsel for

the petitioners.

7.The petitioners are aggrieved by the report given by the Advocate
Commissioner dated 27.10.2020. It is always open for the petitioners to
adduce oral and documentary evidence to establish that the respondent has no

right over the entire extent of 'B' schedule property. The prayer that has been
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rightly rejected by the Trial Court. This Court does not find any reason to

interfere with the impugned order.

8.The suit is of the year 2019. Since the petitioners filed written
statement, the Trial Court is directed to frame issues and proceed with the

trial as expeditiously as possible and closure to the dispute one way or other.

9.With the above direction, this Civil Revision Petition is dismissed.

No costs. Consequently, the connected miscellaneous petition is closed.

25.04.2023

NCC : Yes/No
Index : Yes/No
Internet:Yes/No
dss

To

1.The Principal Sub Court,
Nagercoil .

2.The Record Keeper,
V.R. Section,
Madurai Bench of Madras High Court,
Madurai.
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C.SARAVANAN.J.

dss

C.R.P(MD).No.1112 of 2023

and
C.M.P(MD).No.5361 of 2023

25.04.2023
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