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ORDER

The present Writ Petition has been filed by the petitioner 

for issuance of a Writ of Certiorari, to quash the award passed by the 

Labour Court, Tiruchirappalli in I.D.No.65 of 2004, dated 13.08.2019.

2.Heard Mr.S.C.Herold Singh, learned counsel appearing for 

the petitioner and Mr.V.Karthikeyan, learned counsel appearing for the 

respondent and perused the materials available on record.

3.The  respondent  was  working  as  a  Driver  in  the 

petitioner's Transport Corporation and on 27.11.2000 at about 03.00 

a.m when he was on duty as a driver in the bus bearing Registration 

No.TN-45-N-1348  from  Trichy  to  Chennai,  near  Melmaruvathur,  he 

drove the bus in a rash and negligent manner and dashed behind a 

parked lorry due to which one passenger and conductor of the bus died 

and  some other  passengers  got  injured and damages were  caused 

both  to  the  bus  as  well  as  the  lorry.  In  such  circumstances,  the 

respondent  was  placed  under  suspension  from  28.11.2000  to 

06.12.2000 and a charge memo was issued on 06.12.2000 levelling 
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four charges against him. The respondent submitted his explanation on 

10.02.2001 and not being satisfied with the same, an oral enquiry was 

directed  to  be  conducted  by  appointing  an  Enquiry  Officer.  The 

respondent participated in the enquiry.  The Enquiry Officer vide his 

report dated 12.04.2001 found that all the charges levelled against the 

respondent were proved. On 11.05.2001, a second show cause notice 

was  issued,  for  which  the  respondent  submitted  his  reply  on 

06.08.2001. Thereafter, not being satisfied with his reply, final orders 

were  passed  on  14.08.2001.  After  due  consideration  of  the  entire 

records including the past conduct of the respondent, the punishment 

of dismissal from service was imposed.

4.The respondent raised an Industrial Dispute in I.D.No.65 

of  2004  against  the  dismissal  order  dated  14.08.2001  before  the 

Labour Court, Trichy. The Labour Court, by award dated 03.01.2013, 

set  aside  the  order  of  dismissal  and  directed  the  Management  to 

reinstate  the  respondent  with  continuity  of  service  and  25%  back 

wages. Assailing the same, the petitioner approached this Court  by 

filing  a  Writ  Petition  in  W.P(MD)No.11054  of  2015.  This  Court  was 

pleased  to  set  aside  the  award  passed  by  the  Labour  Court, 

Tiruchirappalli in I.D.No.65 of 2004 and remitted the matter back to 
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the file of the Labour Court, Tiruchirappalli, directing to hear both the 

parties and pass fresh award within a period of three months. After 

hearing both the parties, the Labour Court passed the impugned order 

holding that the misconduct alleged against the respondent was not 

proved and further directed the Management to pay 50% back wages 

from the date of dismissal till the date of his superannuation with all 

attendant  benefits,  monetary  benefits  and  pensionary  benefits. 

Assailing the same, this Writ Petition came to be filed.

5.The learned counsel  appearing for  the  respondent  has 

filed a counter-affidavit and submitted that the alleged accident took 

place  on  28.11.2020.  Hence,  the  petitioner  Corporation  issued  the 

charge  memo  for  four  counts  of  charges,  which  are  extracted  as 

follows:-

“i) Negligently drove the bus TN-45-N-1348 on 

27.11.2000 at about 03.00 AM and dashed behind the 

parked ABT Parcel Service lorry TN-38-0911.

ii) Due to the accident,  he caused the death of one 

passenger  and  conductor  of  the  bus,  besides  3 

passengers sustained grievous injuries.

iii)  Caused damages worth about Rs.27,450/- to the 

bus.
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iv)  Caused damages  worth  about  Rs  9,000/-  to  the 

lorry.”

6.The  learned  counsel  appearing  for  the  respondent 

submitted that at the time of the accident, there was no one in the 

said place since the accident took place at 03.00 a.m. The enquiry 

officer, without considering any material evidence, mechanically held 

that  the  charges  were  proved  against  the  respondent.  The enquiry 

findings, dated 16.04.2001, which is in page No.39 and the operative 

portion in page No.41 are derived as follows:-

ep.rh.1 fpis nkyhsh; mth; rk;gt ,lk; brd;W“  

tpgj;J  gw;wp  Ma;t[  bra;jwpf;if>  tiuglk;>  tphpthd 

tpgj;jwpf;if  jhf;fy;  bra;jpUf;fpwhh;.  ep.rh.M.1  Kjy; 

3 ,jw;fhd Mtzq;fs; tpgj;J rk;ge;jkhf fhty;epiyaj;jpy; 

g[fhh;  bfhLf;fg;gl;L  F.rh.kPJ  ,.j.r.279  kw;Wk;  337 

gphpt[fspy;  fPH;  tHf;F  gjpt[  bra;ag;gl;oUf;fpwJ.  ep.rh.M5 

Kjy; jfty; mwpf;if efy; yhhp kw;Wk; ngUe;jpw;F Vw;gl;l 

nrjk;  Fwpj;j  nrj  kjpg;g[  mwpf;if  efy;  thhp  kw;Wk; 

ngUe;jpw;F Vw;gl;;l nrjk; Fwpj;j nrj kjpg;g[ mwpf;if jhd; 

ep.rh.M.4 ep.rh.M.6 Kjepiy cjtpahsh; mwpf;if ep.rh.M.

7  ngUe;jpy;  gazk;  bra;j  gazpapd;  mwpf;if  ep.rh.M.8 

rp.vg;.vf;]; mwpf;if ep.rh.M.9 bjhlh; yhf;rPl;Lfs; ep.rh.M.
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10 bjhlh; rk;gt gw;wpa g[ifg;gl efy;fs; tpgj;J ngUe;jpy; 

gazk; bra;j egh; F.rh.jug;gpy; F.rh.2 Mf tprhhpf;fg;gl;lhh;. 

tpgj;J rkak; jhd; me;j ngUe;jpy; gazk; bra;jjhf mth; 

TwpdhYk;>  gazk;  bra;jjw;Fhpa  gazr;rPl;L  jhf;fy; 

bra;ag;gltpy;iy.  mth;  F.thtpw;F  ntz;oath;  vd;gjhy; 

mtUf;F  Mjuthf  rhl;rpak;  brhy;fpwhh;  vd;w  eph;thfj; 

jug;gpy; Twg;gLk; thJiu Vw;fj;jf;fnj tpgj;J ele;j rhiy 

njrpa belQ;rhiyapd; 2 g[wKk; mjpf nghf;Ftuj;jf;fs; gFjp. 

Vdnt  F.rh.ngUe;ij  kpjkhf   ntfj;jpy; 

brd;wpUe;jhy;  ,t;tpgj;J  Vw;gl;oUf;fhJ.  tpgj;jpw;Fk; 

gazpfSf;Fk;  Vw;gl;l  fhaq;fSf;Fk;  elj;Jdh;  kw;Wk;  xU 

gazp  ,we;J  nghdjw;Fk;>  ngUe;J  kw;Wk;  ghh;ry;  yhhpf;F 

Vw;gl;l  nrjq;fSf;Fk;>  F.rh.tpd;  ntfKk;>  ftdf;Fiwt[k;> 

mhf;fpuija[k; jhd; fhuzk;...”

7.A careful reading of the said portion of the enquiry report 

would reveal that no one was present in the said place of the accident. 

The entire enquiry report  proceeded only on the assumption of  the 

petitioner  Corporation.  The  Branch  Manager  of  the  petitioner 

Corporation visited the place of the accident after a long time from the 

date of the accident. In fact, there was no eyewitness at all to prove 

that  the  accident  was  caused  by  the  respondent.  That  apart,  the 

petitioner Corporation had filed a counter in M.C.O.P.No.653 of 2002 

and the same has been marked before the Labour Court as Ex.W.10 
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and paragraph No.20 of the counter-affidavit has been extracted in the 

impugned award as follows:-

"20.Ex.W.10 is  a copy of counter filed by the 

respondent/management in MCOP.No.653 of 2002. In 

the  counter,  the  respondent/management  stated 

that:-

“At the place of occurrence ABT parcel service lorry 

bearing No.TN 38 0911 was parked abruptly on the 

western portion of the Thar road due to mechanical 

defect with out any signal or switching on the rear 

parking red lights. All the wheels of the parcel lorry 

were parked in the thar road. There is no reflector or 

any  warning  lamp in  the  parked  lorry..........At  the 

place  of  occurrence  when  the  driver  of  this 

respondent was proceeding towards North and a lot 

of vehicles were coming in the opposite direction with 

bright headlights. In the glare of the bright headlights 

the driver of this respondent was not able to see the 

parked ABT parcel lorry TN 38-0911.......... When this 

respondent's  bus  was  just  30  feet  away  from  the 

parked  lorry,  the  driver  noticed  the  parked  parcel 

lorry and applied brakes heavily and suddenly. Inspite 

of the same, the front portion of the respondent bus 

dashed against the rear portion of parked lorry. The 

driver of this respondent's bus was not able to turn 

the vehicle to his right side due to heavy traffic in the 

7/22

https://www.mhc.tn.gov.in/judis



W.P.(MD).No.9120 of 2022

opposite side at that point of time. The driver of the 

parked  parcel  lorry  was  mainly  responsible  for  the 

accident. The driver of the parcel lorry ought not to 

have  parked  the  same  abruptly  in  the  thar  road 

without  any  warnings.  Thus,  the  respondent  driver 

was in no way responsible for the accident...... The 

accident happened due to the negligence of parked 

parcel lorry driver."

8.The  learned  counsel  appearing  for  the  respondent 

categorically stated that the accident was not caused by the rash and 

negligent  driving  of  the  respondent  and  the  matter  has  been 

elaborately considered by the Labour Court twice and favourable order 

has been passed by the Labour Court in both the instances and hence, 

the  impugned  order  need  not  be  interfered  with  and  pressed  for 

dismissal of the Writ Petition.

9.The charge against the respondent is that he drove the 

bus  bearing  Registration  No.TN-45-1348  at  about  03.00  a.m  on 

27.11.2000 in the morning in a high speed, in a rash and negligent 

manner and dashed against a stationed ABT Parcel Service lorry from 

behind  causing  the  death  of  the  bus  conductor  and  a  woman 

passenger and injuries to 3 passengers and damage to the bus and the 
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lorry. One witness was examined on the side of the respondent and 2 

witnesses were examined on the side of the petitioner Corporation. 13 

witnesses  were  marked  on  the  side  of  the  respondent  and  14 

documents were marked on the side of the petitioner Corporation. An 

elaborate trial was properly conducted by the Labour Court. However, 

the witnesses examined on the side of the petitioner Corporation were 

only official witnesses.

10.It is pertinent to observe that the petitioner Corporation 

was  not  able  to  produce  even  a  single  eyewitness.  However,  the 

argument  of  the  petitioner  Corporation  was  advanced  before  the 

Labour Court on the premise that to prove the charges against the 

respondent, no eyewitness needed to be examined and even hearsay 

evidence would suffice.

11.In the case in hand, two vehicles were involved in the 

accident, of which the bus belongs to the petitioner Corporation and 

the other one is the parcel service lorry. A criminal case was instituted 

on the basis of a complaint given by the lorry driver. Since the FIR was 

registered  on  the  basis  of  the  complaint  given  by  one  of  the  two 

drivers, it is possible that the driver who gave the complaint would put 
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the full blame on the other driver to escape from the consequences of 

facing a criminal case. On that basis, the Labour Court, without giving 

importance  to  the  F.I.R  which  was  registered  on  the  basis  of  the 

complaint lodged by the driver of the ABT parcel service, proceeded 

with  the  trial.  Though  the  appropriate  person  to  speak  about  the 

accident is the driver of the parcel lorry, he was not examined as a 

witness in this case. Though it is not compulsory to examine the driver 

of  the  parcel  service  as  a  witness  on  the  side  of  the  petitioner 

Corporation,  he  is  said  to  have  given  a  statement  to  the  Branch 

Manager of the petitioner Corporation and the said Branch Manager 

was examined as M.W.1 by the Labour Court. However, the said Branch 

Manager did not produce any statement as given by the lorry driver 

before the Labour Court.

12.A report which is marked as Ex.M.5 was filed by the 

Branch Manager at the time of his examination, wherein it has been 

recorded that the lorry driver informed as if he parked the lorry on the 

left side of the road and had gone for tea, to a tea shop situated near 

the petrol bunk. The submission of the bus driver is that only the lorry 

driver suddenly drove the lorry in the reverse direction to reach the 

highways. Had the lorry driver been inside the lorry at the time of the 
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accident, the defence taken by the bus driver would be probable. But 

according to the report of the Branch Manager, who deposed in his 

evidence as M.W.1, the lorry driver was not in the lorry at the time of 

the accident, which would run contrary to the explanation of the bus 

driver. So, the Labour Court proceeded to examine whether at the time 

of the accident, the lorry driver was inside the lorry or had he gone 

away for tea, to a tea shop near the petrol bunk. The bus driver was 

examined himself as W.W.1. In his cross-examination, he has stated as 

follows:-

....... 20 mo 30 mo js;sp bgl;nuhy;“  

gq;f;  ,Uf;fpwJ.  tpgj;J  ele;j  ,lj;jpy;  mUfpy;  O 

fil Xl;ly; vJt[k; ,y;iy.....”

13.The bus driver had categorically deposed in his cross-

examination that there was no tea shop or hotel  near the place of 

occurrence. The Labour Court observed that the said version of the bus 

driver  was  brought  out  only  by  way  of  cross-examination  by  the 

Management,  and that it  was not suggested to the bus driver that 

there was a tea shop near the place of occurrence or near the petrol 

bunk. Thus, the Labour Court observed that the evidence given by the 
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bus driver in the cross-examination that there was no tea shop near 

the place of occurrence stood unchallenged. To add substance to such 

presumption, Ex.M.1 – a sketch prepared by the Branch Management 

of  the petitioner  Corporation was taken into account by the Labour 

Court. In Ex.M.1 - sketch on the Western side of the road, the petrol 

bunk was noted. But, neither a tea shop nor a hotel was shown near 

the place where the accident happened or near the petrol bunk. Thus, 

the  Labour  Court  observed  that  the  unchallenged  portion  of  the 

evidence of the bus driver that there was no tea shop near the petrol 

bunk or near the place of the accident was further strengthened by 

Ex.M.1 sketch and concluded that there was no tea shop either near 

the place of occurrence or near the petrol bunk. Further, the Labour 

Court observed that Ex.M.1 sketch indicated that just in front of the 

accident spot on the left side there was a petrol bunk.

14.Ex.M.8 series photographs produced and marked by the 

petitioner Corporation side further proved that immediately on the left 

side of the road, near the place of the accident one Bharat Petroleum, 

petrol  bunk  was  available.  Thus,  the  Labour  Court  proceeded  to 

mention that it was very certain that the accident happened nearer to 

the petrol  bunk.  Further,  the evidence of  the bus driver  was given 
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weightage by the Labour Court by observing that the bus driver in his 

evidence stated that the lorry suddenly came in the reverse direction 

to approach the National Highways and the cross-examination of the 

bus driver ie., W.W.1 is extracted as follows:-

tpgj;J (ele;j ,lj;jpy;) mUfpy; 20 mo my;yJ“  

30 mo js;sp bgl;nuhy; gq;f; ,Uf;fpwJ.”

tpgj;Jf;Fs;shd  yhhp  gpd;ndhf;fp  te;jJ  vd;why;“  

bgl;nuhy; nghl;L tpl;nlh my;yJ ntW fhuzj;jpw;fhfnth 

gpd;ndhf;fp te;jpUf;fyhk;.”

15.Thus, the Labour Court concluded that near the place of 

occurrence, there was no tea stall. So the lorry driver would not have 

left the lorry unattended, in the middle of the road and had gone for 

taking tea. But near the place of occurrence, there is a petrol bunk. 

The  only  witness,  examined  before  the  Court,  who  could  directly 

explain the accident was the bus driver W.W.1 alone and the Labour 

Court  proceeded  to  observe  that  the  evidence  of  W.W.1  is  more 

probable and believable as to the nature of  the accident. From the 

evidence of W.W.1 and from Ex.M.1-sketch, the Labour Court held that 

it  appears  that  only  the  lorry  would  have  come  suddenly  on  the 

reverse side either from the petrol bunk after filling petrol or for any 
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other reason to reach the National Highways. Though the petitioner 

Corporation  relying  upon the concept  of  res  ipsa  loquitur,  that  the 

accident happened only because of the high speed, rash and negligent 

driving of the respondent that the accident would speak for itself, the 

Labour Court proceeded to explain how Ex.M.1 Sketch demonstrated 

how  the  accident  would  have  occurred.  The  Labour  Court  clearly 

mentioned that Ex.M.1 sketch proves that the accident happened on a 

North-South National Highways with a width of just 35 feet. The bus 

was proceeding towards North. The correct track for the bus is the 

Western portion of the National Highways. If the bus had gone away 

from its track and the accident had happened, an inference could have 

been drawn that only the bus went to the wrong side and caused the 

accident.

16. In this case the bus was only on its correct track and 

from the sketch it appears that at the time of the accident, the ABT 

parcel lorry would have been either parked in the middle of the road or 

the lorry would have been coming on the reverse side to arrive the 

National  Highway.  Parking a lorry  unattended,  in  the middle of  the 

road,  occupying  almost  the  major  Western  portion,  without  any 

parking lamp or without any indication must be the major reason for 
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the  accident.  The  presence  of  a  petrol  bunk  near  the  place  of 

occurrence is also an indication that the ABT parcel lorry would have 

come to  the  reverse  side  after  filling  petrol,  to  reach  the  National 

Highway. Such a contention as concluded by the Labour Court was also 

narrated in similar lines in the counter-affidavit filed by the petitioner 

Corporation in M.C.O.P.No.653 of 2002 and the same has been marked 

as Ex.W.10 by the Labour Court.

17.It is further brought on record by the Labour Court that 

the respondent started his duty on 25.11.2000 at about 07.30 pm., 

took  the bus  to  Dindigul  and then came to  Trichy  at  02.00 in  the 

midnight.  Again,  he  took  the  bus  on  26.11.2000  at  06.00  a.m  in 

morning to Kodaikanal and then he came to Trichy at 08.00 p.m in the 

night. According to him, he continuously worked for 21 hours and the 

petitioner Corporation ought to have given rest to him. Instead, he 

again insisted on going to Chennai trip at 09.00 p.m. Ex.W.1 is a letter 

given by a Senior Assistant of the petitioner Corporation to the Branch 

Manager. It is mentioned in the letter that only the respondent insisted 

to  the  petitioner  Corporation  that  he  has  to  go  to  Chennai  for 

important work and only on his compulsion, he was engaged to ply the 

bus  to  Chennai.  However,  the  petitioner  Corporation ought  to  have 
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been careful and strict in allotting work to a driver, who had already 

gone for a very long and continuous trip and completed his duty. The 

version of the petitioner Corporation having deputed the respondent as 

a Driver to Chennai trip only on his instance cannot be accepted. It is 

certain that the respondent who had continuously laboured for a long 

duration in driving the bus and who was tired was again insisted and 

compelled to go to Chennai for another trip.

18.There is no doubt Ex.M.1 sketch proves that at the time 

of the accident, the bus was within its correct track. The probability of 

the ABT parcel lorry coming on the reverse side to enter into the main 

road, after filling petrol is more probable, than the story of the parked 

lorry, for the lorry driver having gone to take tea in a nearby shop. The 

bus  driver  examined  himself  as  a  witness  and  explained  how  the 

accident happened, and also explained that there was no tyre mark of 

the bus on the road.

19.That apart, in the case in hand, there is no direct oral 

evidence against the bus driver. Even the materials produced by the 

petitioner Corporation are not sufficient to conclude that the bus was 

driven in a high speed at the time of the accident. If the bus could not 
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have  been  stopped  immediately  or  had  gone  far  away  after  the 

accident, it could have been inferred that the bus was responsible for 

the  accident.  The sketch proves  how the accident  happened and it 

does not prove, that the accident happened because of the rashness or 

negligence of the respondent. Therefore, this Court does not find any 

perversity in the finding of the Labour Court in concluding that none of 

the  charges  framed  against  the  respondent  are  proved,  by  the 

petitioner Corporation before the Labour Court.

20.That  apart,  the  order  of  dismissal  of  the  respondent 

from 14.08.2001 is certainly shockingly disproportionate and this Court 

is also not inclined to interfere with the order passed by the Labour 

Court by setting aside the dismissal order of the petitioner Corporation 

dated 14.08.2001.

21.Since the respondent had already attained the age of 

superannuation,  the  Labour  Court  had  rightly  observed  that 

reinstatement of the respondent could not be ordered. The petitioner 

had been working as a Driver of the petitioner Corporation for more 

than 16 years, even after dismissal from service, he was not employed 

anywhere and he is not in any gainful employment.
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22.Considering all these aspects, the Labour Court passed 

an order that the respondent is entitled to 50% backwages from the 

date  of  dismissal  till  the  date  of  superannuation  with  all  attendant 

benefits,  monetary  benefits  and  pensionary  benefits.  The  injury 

suffered by a person, who is  dismissed or removed or is otherwise 

terminated  from  service,  cannot  easily  be  measured  in  terms  of 

money. While passing an order, which has the effect of severing the 

employer and employee relationship, the source of income of the latter 

gets dried up. Not only the concerned employee, but his entire family 

suffers grave adversities. They are deprived of a source of sustenance, 

and  the  children  are  deprived  of  opportunities  for  education  and 

advancement  in  life.  These  sufferings  continue  till  the  competent 

authority decides on the legality of the action taken by the employer. 

In the case in hand, the respondent has already attained his age of 

superannuation and has retired from service.

23.The  Hon'ble  Supreme  Court  in  the  case  of  Deepali 

Gundu Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya and 
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others reported in (2013) 10 SCC 324, has held as follows:-

"Ordinarily,  an  employee  or  workman 

whose services are terminated and who is desirous of 

getting back wages is required to either plead or at  

least  make  a  statement  before  the  adjudicating 

authority  or  the Court  of  first  instance that  he/she 

was  not  gainfully  employed  or  was  employed  on 

lesser wages. If the employer wants to avoid payment 

of full back wages, then it has to plead and also lead  

cogent evidence to prove that the employee/workman 

was gainfully employed and was getting wages equal 

to  the  wages  he/she  was  drawing  prior  to  the 

termination of service. This is so because it is settled 

law that  the burden of  proof  of  the existence of  a  

particular  fact  lies  on  the  person  who  makes  a 

positive  averment  about  its  existence.  It  is  always 

easier  to  prove  a  positive  fact  than  to  prove  a 

negative  fact.  Therefore,  once  the  employee  shows 

that  he  was  not  employed,  the  onus  lies  on  the 

employer  to  specifically  plead  and  prove  that  the 

employee was gainfully employed and was getting the 

same or substantially similar emoluments."

24.In  line  with  the  observation  made  by  the  Hon'ble 

Supreme Court considering the fact that the respondent had suffered 
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so many years  since  14.08.2001 from the date of  being dismissed 

from service in penury and difficulty and considering the long service 

as driver in the petitioner  Corporation for  more than 16 years and 

marking that he is not employed anywhere in any gainful employment, 

this Court observes that there is no perversity in the order passed by 

the  Labour  Court,  Tiruchirappalli  in  I.D.No.65  of  2004,  dated 

13.08.2019 and hence, this Court is not inclined to interfere with the 

same.

25.Accordingly,  the  Writ  Petition  is  dismissed. The 

petitioner  has  deposited  an  amount  of  Rs.11,70,965/-  before  the 

Labour Court,  Tiruchirappalli  in C.P.No.9 of  2022 bearing check No.

333818,  dated  13.02.2023  and  the  respondent  is  permitted  to 

withdraw the same. Hence,  W.M.P(MD)No.4285 of  2023 is  ordered. 

There  shall  be  no  order  as  to  costs.  Consequently,  connected 

Miscellaneous Petitions in W.M.P(MD)Nos.6531 & 12687 of 2022 are 

closed.

                                    

  27.09.2023
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ps

To

1.The Labour Court,
   Tiruchirappalli.

2.The Managing Director,
   Tamil Nadu State Transport Corporation
        (kumbakonam Division II) Limited,
   Periyamilaguparai,
   Tiruchirappalli.
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L.VICTORIA GOWRI, J.

ps

W.P.(MD)No.9120 of 2022

27.09.2023
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