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14.Palanichamy Pandi ...Petitioners/Petitioners/
Plaintiff

(For  themselves and in  the

representative capacity of the villagers

of the Ammaiyarpatti  Village,

Vembakottai Taluk)

Vs.

1.The District Collector,
Virudhunagar

2.The Block Development Officer,
Vembakottai.

3.The Revenue Divisional Officer,
Vembakottai.

4 Nageshwari,
The President,
Sevalpatti. ... Respondents/Respondents/
Defendants

PRAYER: Civil Revision Petition is filed under Article 227 of the
Constitution of India, to set aside the order passed in I.A.No.4 of 2022 in
0O.S.No.34 of 2021 on the file of the District Munsif Court, Sattur dated
11.01.2023.

For Petitioners : M/s.P.Jessi Jeeva Priya
For R1 to R3 : Mr.G.Sivaraja
Government Advocate
ORDER
The present Civil Revision Petition has been filed against the order

passed in [.LA.No.4 of 2022 in O.S.No.34 of 2021 on the file of the

District Munsif Court, Sattur dated 11.01.2023.
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2. The petitioner is aggrieved by the impugned order, dated
11.01.2023 passed by the District Munsif Court, Sattur in [.A.No.4 of

2022 in O.S.No.34 of 2021.

3. By the impugned order, the District Munsif Court, Sattur has
dismissed 1.A.No.4 of 2022 filed under Order 26 Rule 9 of C.P.C. for
appointing an Advocate Commissioner. The relevant portion of the order

reads as under:

"7.&ir6y:

BQosrrid  CHL &L 1 &I  Ye)eonBIHaT LfFEISBBLII 1 .
DY UMIBIGEWENT  LIfIFsvemenT  CIFUISBID, DIFV 6UPHS  [BIIHST
[Blem6VU IS HIBHBL L 6merT  LIGTTD 1ommid by Uflsmymiser Gamfl
UPHG HTHHD  OFUNLILILIL (BTN  [BlemevuleD, oIS TTT B0
BN  YeWewTulT  Blioerd GIFUIL  CousmiBOlosim  Bibiosn)
BTGBV  CIFUILILILIL (RTTENIG].  106DIN6D  CIFTEOGVLILIBLD  &BIT]T 600TTBIGH 61T
8ps szl  Bbs GV  BBBBIBSDHT6D
6JMBL[6ML_ ULISHTH B6Vemev. 6TBITLOEDISBTTTHENTTED BTEHSH6V
CFUINLILILIL 9 (BBGLD  6THIT2_6MFUjlD DB SBIHHI UTHILILIL L HiLD
8rs  woieied  Bbs  GpweLsy  BhS  UPSBD
LML WSS 2 616Nl  BbS  QUPSHBTeSH  LIfHleundlserr
SILID  HUFD  CIFTSHHO  G6Iied  CBHTL LY &L L HInL T6ISH60T
BIBST 2 _msHIHHL L emen Lflamgw C&smfl Hrehsed GlFwii L
QOUMTEHLD.  BbSH  LODIUTETSH [BFHIOUT  Y6WETULIT — DIEUTHENET
BlLeTD  CFUIHI  DIQUT  UBEUTUISHING — HYeUTIHISAT  LOBAILD
DBI&MTNE6Te0 2 BHuCUITBLD  HLIFID CIFTSHBlemenLl Limreneu il B
SIBMEB HTHBED CFUINISBGH HTHBHV OFUNLILILIL (BoT6NTH.

BBST 2 _MISHIGHLLemeT  LfsTI  CHmfl  HTHBED
CFUILICILILC 1Q(RBEHLD  UPHBIO  FTLFILI  FT6OBTEUGTTBIBET — (LPEVLD
oL BB  HmIBETSHI  HILIDL  [BIEBLIGOTLD  GFUIL  (WPIQUILD.  LYHIILI
Freim B  FILFuiBIseneT  CFBMIISBETE  HBHIDGIT
DYEDEITLIGDT  [BUIDETLD  CIFUILI  (LPIQUITS].  LOGDISTITED  HTEHB6D
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CFUILICILIL 195G 1D 8p5 Lo 8% UPEH BV
IHLDL UISTE — D6D6m6V  6TOTLISTEVILD,  [BBHIDGIB 2 6D600TLIED]T
Blipeotd  GlFu  Coewrigul  SUFAUID  B6V6W6V  6TEITLIGHTEVILD,
WOSIBTITE)  HMSHHED  OCFUNILILILIQpGED) — Bhd  1oenielener
SDIDILOD DB Couswrigus  Djeudluid  Qedswev  6le0  (LPIg6)
CFUI®H,  @bspieilemenr  GlFevey  GCIBTemBUIGI  HEVTEIBLIY
CFULIn GBHSIOGBL 2 GSHINbB B!

BuBTs,  HTUT  ODIOIDIT — DDIDDHIHBI  [BSHLDGIT
DYEWEWTUIT  DIUTHEWENT  [BIUIDGITLD  GIFUIHI  DIUT  UIHEUTUISFHI6M6T
DYOUTTBIGETT  OBWID BB TfBefledr 2 QTR HLIFI6D
ClFTSHSBlem6ntLl uriremeuu il B DM 6WB FLOTLIISESHLOTLY
26.09.202210 B&F HTHBV  CIFUNLILIIL QBB  SLDIosnIe)len6o
OlFevey  GIBTeWHBUIGI  HoTIEIBLIQ CFULIB  BBHIIDCTBLD
2_SaIellB&IBS).”

4. The petitioners are the Villagers of Ammaiyarpatti, Sevalpatti
Post, Vembakottai Taluk, Virudhunagar District. They have filed the suit
in the representative capacity espousing the causes of all the villagers.
They have filed the above suit for restraining the respondents from
putting up the bathing tub on the land which according to the petitioner
1s used as a car track enabling the villagers to reach the bus stop on the

main road and the temple near the suit schedule property.

5. The learned counsel for the petitioners submits that the
petitioners have not only obtained necessary permission from the lower
Court under Section 80 of C.P.C but also under Order 1 Rule 8 of C.P.C.

It is submitted that the District Munsif Court, Sattur has committed a
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grave error in rejecting the application filed by the petitioners in I.A.No.4
of 2022 for appointing an Advocate Commissioner inasmuch as the
petitioners are not attempting to collect evidence as the land in question
1s merely used as a car tract. It is submitted that the averments in
Paragraph 6 of the written statement filed by the respondents that there 1s
a motor room and over head tank on the suit schedule property is

incorrect.

6. Per contra, the Government Advocate for the respondents 1 to 3
refer to Paragraph No.7 of the written statement, wherein, it has been
stated that the tank has been put up to meet the long term demdand of the
villagers. Paragraph No.7 of the written statement reads as under:

"7. GCueid, emeg DHFTID GLITH 10HFB66T BT [BT6IT
Carfidensulsr  Cuifled  LIEhFTUWSDBIIBBSI — (LLEOBUITES 6%
OGBS BITLOTETD  BlewBCoummL’ B  S&HD  BIFH  @5IbEDBB
OFUIz) GwmLilg B L LIewflTerd] TGS L BleweviilsD
UTHIBONT  2_6NTEBTSBHSHIONL_ 0T HTH6T [H6L B L Licoofluilemeor
HBEGH  CHTISBID  DeleNpdemd — HTHHD  CIFUISIGTENIH.
Cwevnd  eurdHlsemend — HMisHI  UTHIBM6 — FAPBHHNBHF
CFirbh 1OMW IDSBHEBLD 1OBL WSS FAPBEIHWONT CFihdD
D& & BIBLD &61flLLI6Y CIBTL 19 DIMLOLILIBH DS 6Tbb
Y1 Cxrismennjid  GlpifeilbBsalleoensv. Coevid meg  BITTLDS D6V
Coumr  @6rfluied BT 1QuD  BlewL_WITH].  DIBHEMTED DM S/
I0&HEBLD  CLIpLD  FFIGSBIO 2 _6VeNemT.  UTHIBET  4-1D
Lilgaleuraluiesr GLifled LIl (HeVIeN  eI6dIDSSBl60  BHTTEOTOTEH  4-1D
Llgsleuraluilesr  BROLILIGBEES — HNEBIBLD — gBLBSHBD  4-1D
Llgsleurluilesr  Lewllde Qemiuym  GlFuns  Coiewi(Bld 660713
OB L 6TmTeTSHPID 2 61T CBISEHSHSHI 60  HTUT — QUPDHE
HTHBED  CFULINLILILIL (BTN BTFOTSPIBHTHCR  BHTUT  QUPDHE
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SH6IIE1BLIY  CIFU LI CouemTioul eeIBTEGLLD.”

7. 1T have considered the arguments advanced by the learned
counsel for the petitioners and the learned Government Advocate for the

respondents 1 to 3.

8. Though the suit was filed for mandatory injucntion by the
members of the same family, there cannot be strict rule in all cases of
mandatory injunction. The relief for appointment of Advocate
Commissioner to give a report of the physical features can be denied if
such an application is filed to collect evidence through the Office of an
Advocate Commissioner. The Court in appropriate case can exercise the

discretion to appoint an Advocate Commissioner.

9. It 1s the specific case of the petitioners that the respondents have
proposed to put up bath tub on a car track and that a over head tank is
situated away from the car track and that extent, an Advocate
Commissioner can be appointed to give a report as to whether the over

head tank and the motor room is at the place where the proposed property
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1s situated adjacent to the car trat or nearby.

10. The impugned order passed by the learned District Munsif
Court, Sattur on 11.01.2023 is liable to be set aside. Application in
[.LA.No.4 of 2022 is therefore allowed. The case is therefore remitted
back to the Court to issue warrant to an Advocate Commissioner to give
a report regarding the physical features of the land alone. This exercise
shall be carried out by the District Munsif Court, Sattur within a period
of 15 days from the date of receipt of copy of this order. After the report
1s received within a reasonable period, the Court shall proceed with the
trial after framing issues and pass judgment and decree within a peirod of

12 months thereafter.

11. The present Civil Revision Petition stands allowed with the
above observations. No costs. Consequently, connected miscellaneous

petition is closed.

24.04.2023
NCC : Yes/No
Index : Yes/No
Internet : Yes/No
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Sn

To
1.The District Munsif Court, Sattur.
2.The Section Officer

Vernacular Section,

Madurai Bench of Madras High Court,
Madurai.
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