C.R.P(MD)No.1060 of 2022

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

DATED: 31.03.2023

CORAM

THE HON'BLE MR.JUSTICE C.SARAVANAN

C.R.P(MD)N0.1060 of 2022

N.Kulanthaisamy ... Petitioner/ Petitioner/
Defendant
Vs.
R.Boopathy ... Respondent/ Respondent/
Plaintiff

PRAYER: Civil Revision Petition 1s filed under Section 115 of C.P.C, to
set aside the Fair and Decreetal order passed in 1.A.No.l of 2021 in
0O.S.No.211 of 2017 dated 22.02.2022 on the file of the Principal Sub
Court, Karur.

For Petitioner : Mr.N.Subramani
For Mr.V.Illanchezian
For Respondent  : Mr.E.K.Kumaresan

ORDER

The present Civil Revision Petition has been filed against the fair
and decreetal order in I.A.No.1 of 2021 in O.S.No.211 of 2017, dated

22.02.2022 on the file of the Principal Sub Court, Karur.
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Court,
by the petitioner. [.A.No.l of 2021 in O.S.No.211 of 2017 was filed to

condone a delay of 309 days in filing application to set aside the order,

C.R.P(MD)No.1060 of 2022

2. By the impugned order, dated 22.02.2022, the Principal Sub

Karur has dismissed [.LA.No.1 of 2021 in O.S.No.211 of 2017 filed

dated 04.03.2019.

https://www.mhc.tn.gch/iTQUdis

3. The relevant portion of the impugned order reads as under:

5.9ir6y

Qwsrtiinepd CHL 6wBb  BOBLILIL L B  6THITLODIBTTT
DFD  UPSHBID  uTH]  ComLg  FD  IPDHEBTEIS]
LosDIBTIHILLONIBHSI GIBITEMBEMLLI UTLILIBBINSHBHTS
UTHIITED  HTHBD  CIFUINLILILIL IQ(HBDHSHI  6T60TLILI  PHEGHDH
Cariiienr — Slbsmwsetey  @bhLH  BBHBIOTLEHBHE
Cpfu  UBBIBS. — BEHSBMSIH0  MISTIT  BL S
04.03.201910 BH3] DIF6D UPSHBV GIBNITUPDHGHMT  HTEHBH6D
OIFUINSBBTE UTUIST ML QRS BleweUiled (Lp&BHIULILOT6T
DY OUTTBIBMET  1OGHDS — FATSPme&L  Liereill B Cspigujid
BIDL_HHBTHHTED  THMUPHEGMT  HTHB6D  CFUILIEIEVm6V
sreiimid, Y&Cou HLBHSH 04.03.20190 BCH&) OIS
Q@UBSMEVLILIL FLILIBSSLILL B 2 -5HJ6)  6ULPBIBLILIL L HITEH
L060/6)60 OB MNBBLILIL BoTTeN ). QUL H D G i fsor
DI HENIOF 6160 BT FIBIBDUITE 216N,
gOleTmeirBTeD,  WDIBTIT HLBS 02.11.201810 BHHEw 90
BT &6 (PRHBID  6THITUPHSHMT  HTHBV  CFUILITH BTV
/6T 6(FHEWEVLILIL FLILIBSHSBLILIL (B 2 5516)

ML QRBDBIBSHI.  Lleiedll B HTedl  @mISUITE — BL[HS
04.03.20191p B DIF6V QULP&BI6V SDITLILJ6DT

UPBIBLILIL QEEBIBE. Y60 s MeIJmIBaT — Inl
LRy LOSDISBTTIT Bbiosmiene) Gl IuT6oT
BIT[T 6901151 611 60T QL ILIGNL_ (L6 DT B6V
CFUIBBESBIBTT.  DSHBHOTSHDID — UTEILIBLD — SUSTIEIBEUT
DIBBEGBO0 UTUIDID 6T6DID DIBIBTTHHED BHmert 29360
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BHoMOIBEHTF WleUh] GBS  CLITU ISP 60T
HeI0OIbEhdF: HoIenenF F(BLD.

6T0i;  GmerT  eufldemer  10&a)D BIEISsd HHB  6UMBUIED
Coming  wspiBTIT  Hewl_Ligdbssh  Houpfl ML mi. DB
ComLng  1oeyHmyMledr LIFLOTEN  6UTHEGHAPVSHMS  BBHSBHIO6IBLD
BITTHMABBIBEI.

6. Gwsvnd, &5 02.11.201810 BCHP] 10@ISTIT DIF60
QUIPEHBID  6THITOUIPSEHWT  HTHBV OCIFUINITHIBG — 6T6)6MSH
NS BUPLD — BHIFeTPLD  IDEISTIT  eDIele)  BeDemsv.
Y&Ceu  e16ueH  BAFewILPL  Pevinyl  ComLig  2_GBHTen6)
Jh&I CFUIL  (piuiThl. Gosvid 1DDISTIHSEG 2L 6VB6m6V
FIfllleOsm6ev  6T6OILIGID 6ThS DeU6TT FTL FILIUPLD 1D T 60T
Ulpioremr — euTSGApsvSHmebsh Sl Ceumr  euru1Gomy]
FILFWD BeDemov.

7. Gwsvid, 10ISTFT SISO  uTHI L BHBIHS
QUPEBMIEHT HTHI UTHHBHV HFV 6UPSHBID S SlLileor
SHQUILIGNL_UT6D  1D6DIBTT(HBEH  UTUILIITLILISBHBTS — DDIN6N
DIDIODH B Ceuswr(BLD 6reim  GUTSHIL L. 2, 60TT6V
BTEVIDTUINBEFFL L 5> F60T Lig 61DITLODISHTT (5% G
FULLIHQUITENT  6THITUTHID  BI6WL FHHIN6NT  [BlemeVUTED  BIF6D
QUPSHmE  HGIUier  SlgLiiewLufled  BLSHSH  BCeuewi(BLD
6T60TLISHMBBTH GromzLig 61BTOUTH G605
prafes  Quisorsdl. @1 emds 1193 (2) Civil LI 321
Fotolite Colour Labs Vs M/s.Aver Foto Print System e1eoy;
DITUPIQONI6D  BIPFBWTL UTH  FL 1QBBTL L LILIL (H6VT6N).

“Thus, it is evident from the above decision
that if the court is not satisfied with the reasons
stated, it should reject the application.
Undoubtedly, in case on hand, there is a
categorical finding by the Court below that the
respondents-defendants received notices and they
have not explained sufficient reasons which
prevented them from making their appearance and
contesting the matter. This being the finding, the
order of the Court below, allowing the application
under Section 5 of the Limitation Act, would be
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amounting to material irregularity committed
within the meaning of Clause (c) of Section 115
C.P.C'

Gosvitd,  UIPHBIBHTOT — BTEVIHIUIGNDT  [BIT600TUILD
OFwiogl  CLITHI  [BeTWIDSEHTE — GILITSH — CBTEITenSH U6
SHQLILIML_ L l6D OIFUILILILIL (BOTTENIS]. 6T601C6)  GUIPEHBl6oT
BILIIGTTH 6T BIT6VUGMTUINBSFFL L LD Y61l BI6ToNT
BTV UINBEHE 61T 6ULDSH 60 % BTVSBMOSBLILIBSHID
CBrsbs1061)] HmIB6eNHI FLL 2 [fenldBem6lT GBS CIBTIT6T
Couemir(BLb. Giosvid FLL_LDT60TH/ UL IL [600TITL
2_61161T6MTH 679 BB SBIEMEWTULITES BpSBLD.
YeTeD  @eNeNpbHemSs  CILITHISHS — UeDTUlle)  eIPSHeND
[BLGHBIONDIV  DDIBTIT — BHOUGTIOGTEDIOUITES B (BIHDHIONTONT
[Blem6vUL 6D )] SDDIDDF B F b B FH 606D 660713/
B(BFID) 13607,

8. 83 GUSSI IBL0g] LOT60TLLOE
2 FFp&Ioeinssre0 eupmisL L. 2008 5 CTC 663  srsim
DT (p1g6Xled  Bemill_6UTmy Gl 19&HBTL L LILIL (BTN,

Pundlik Jalam Patil (D) by Lrs Vs Exe.Jalgaon
Medium Project and another

"Statutes of limitation are sometimes described as
‘statutes of peace'. An unlimited and perpetual threat
of limitation creates insecurity and uncertainty; some
kind of limitation is essential for public order. This
court in Rajender Singh and others vs. Santa Singh
and others [(1973) 2 SCC 705] has observed : "the
object of law of Limitation is to prevent disturbance
and deprivation of what may have been acquired in
equity and justice by long enjoyment or what may have
been lost by a party's own inaction, negligence or
laches". In Motichand vs. Munshi [(1969) 2 SCR 824],
this court observed that this principle is based on the
maxim "interest republicae ut sit finis litum, that is,
the interest of the State requires that there should be
end to litigation but at the same time law of Limitation
are a means to ensuring private justice suppressing
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fraud and perjury, quickening diligence and
preventing oppression.”

"It needs no restatement at our hands that the object
for fixing time limit for litigation is based on public
policy fixing a life span for legal remedy for the
purpose of general welfare. They are meant to see that
the parties do not resort to dilatory tactics but avail
their legal remedies promptly. Salmond in his
jurisprudence states that the laws come to the
assistance of the vigilant and not of the sleepy."

9. Gosvib, [BLOS] LOT6WTLILONG GlFeuTEm60T
2 _WITpHLOTBSSTED UPmIGLILIL L 2009 (3) MLJ 782 s1eiim
DITUPIQENI6D  BIDBHEITL_ UTHI Gl 19HBML L LILIL (BOT6TIS.

“C.Raghupathy Vs C.Govindan and others

It is also well settled that the question of
limitation is not merely a technical consideration
but based on principles of sound public policy as
well as equity and that a victorious litigant cannot
be expected to remain disgruntled indefinitely for a
period to be determined at the whims and fancies
of the opponent.’

10.  o1601C6y  OSDUBTIT — HOVIGIBLUQUITEN — 6ULPEH6ND
WewiBld  CHILIIO 61BHS 1oaw) OFUINDID emL L. 309
BT &6 BIVBTIDSBHIBGH — CUTHIOTN — BIJ6mIBIBET — Fnflf]
BIBLINGSBTS [BlemeviLfleD Gl L iTeor SBITIJ 6001515 671 60T
QLI I6WL_ L6 BbLosnienel BITEHBH6ED
CFUIBBLILGTED @LDlosniele) 6T6)eNS B FnmIBEIBLD  BEV6MEV
sTeo Ll BBHSIOHBLD (IPIg6Y BTEIBIVSI.

11. Y&66u, G@mplins  1wspIGTIAedr  SIDIDDIEN6N
SDHOITEIPLIY CIFUISHI 2 SHHINM_LILIBBIBS. ClF6V6YS
CIHTNSH  E6V6M6V.

4. The petitioner is the sole defendant before the trial Court in
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0O.S.No.211 of 2017. The suit was filed by the respondent/palintiff to
recover a sum of Rs.5,00,000/- based on the promissory note, which is

said to have been executed by the petitioner.

5. It appears that the petitioner entered appearance before the Trial
Court but failed to file a written statement. Therefore, the petitioner was
set ex parte on 23.06.2017. According to the learned counsel for the
respondent/plaintiff, order dated 23.06.2017 was set aside on terms and a
fresh opportunity is given to the petitioner to file a written statement.
However, the petitioner failed to avail the opportunity and was negligent

and thus, the petitioner was set ex parte once again on 20.11.2018.

6. Thereafter, the Trial Court has proceeded to pass an ex parte
decree on 04.03.2019. The ex parte judgment and decree appears to be a
reasoned judgment on merits and decree and was based on the available
records that were filed by the respondent/plaintiff before the trial Court.
The respondent/plaintiff had also examined witness on behalf of the

respondent/plaintiff.

7. The petitioner has thereafter filed I.A.No.1 of 2021 at the stage

https://www.mhc.tn.g%/iinqudis
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when execution of decree for attaching the property of the
petitioner/defendant to recover the decreed amount. The Trial Court by
the impugned fair and decreetal order, dated 22.02.2022 in [.A.No.1 of
2021 in the above suit in O.S.No.211 of 2017 has dismissed the
application filed by the petitioner to set aside the ex parte decree. The
Court has come to a conclusion that the petitioner has not explained the
delay of 309 days to file an application for setting aside the ex parte
decree, dated 04.03.2019 properly and therefore, the application filed for

condoning the delay was liable to be dismissed.

8. Today, when the case was taken up for hearing, the learned
counsel for the petitioner submits that the petitioner is willing to deposit
the entire amount of Rs.5,00,000/- as was decreed before the trial Court.
Therefore, he prays that the impugned order be set aside and a fresh
opportunity be given to the petitioner to workout the remedy as the suit
was filed without any documents and that the respondent/plaintiff has
actually failed to prove that the amount was due for the

petitioner/defendant.

9. On the other hand, the learned counsel for the respondent

https://www.mhc.tn.goy/iinqudis
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submit that the impugned order passed by the Principal Sub Court, Karur
on 22.02.2022 in [.LA.No.1 of 2022 in O.S.No.211 of 2017 was well

reasoned and requires no interference.

10. I have considered the arguments advanced by the learned

counsel for the petitioner and the learned counsel for the respondent.

11. No doubt, the petitioner was negligent in not filing written
statement in time thereby allowed the suit to be decreed ex parte on
04.03.2019. The petitioner had also not taken any steps to set aside the
ex parte decree in time. Instead, waited for the respondent/plaintiff to
initiate execution proceedings to recover the decreed amount. It is only
thereafter 1.A.No.1 of 2021 was filed by the petitioner. While the
petitioner has not given sufficient grounds for condoning the delay, the
Court is however inclined to allow this Civil Revision Petition subject to
terms:

The petitioner shall deposit the entire decree amount before the
Principal Sub Court, Karur within a period of 8 weeks from the date of
receipt of copy of this order. The petitioner shall also pay a cost of

Rs.25,000/- to the respondent/plaintiff. On such compliance, the

https://www.mhc.tn.g%//iinqudis
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Principal Sub Court, Karur shall accept written statment and thereafter,
proceed to frame issues and proceed with trial. Subject to such
compliance, the attachment order shall stand vacated. The Principal Sub
Court, Karur thereafter complete the trial and dispose of the suit as
expeditiously as possible preferably within a period of 9 months from the

date of receipt of copy of this order.

12. The present Civil Revision Petition stands allowed with the

abvoe observations. No costs.

31.03.2023
NCC : Yes/No
Index : Yes/No
Internet : Yes/No
sn
To

1.The Principal Sub Court, Karur.

2. The Section Officer
Vernacular Section,
Madurai Bench of Madras High Court,
Madurai.
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C.SARAVANAN.J.
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