C.R.P(MD)No.978 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 11.04.2023
CORAM

THE HON'BLE MR.JUSTICE C.SARAVANAN

C.R.P(MD)N0.978 of 2023
and
C.M.P(MD)No.4474 of 2023
1.Sundari
2.Soma Sundari
3.Rajeshwari ... Petitioners/

Respondents 1 to 3/
Defendants 1 to 3

Vs.
1.Chandra Sekaran ...1st Respondent/Petitioner/
Plaintiff
Velmurugan
3.Krishna perumal ...Respondents2 & 3/

Respondents 4 & 5/
Defendants 4 & 5

PRAYER: Civil Revision Petition is filed under Article 227 of the
Constitution of India, to set aside the fair and decreetal order, dated
16.02.2023 passed in .A.No.3 of 2022 in O.S.No.168 of 2018 on the file

of the Sub Court, Ambasamudram.
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For Petitioner : Mr.A.Sankararamasubramanian

ORDER

The present civil revision petition has been filed against the fair
and decreetal order, dated 16.02.2023 passed in [.LA.No.3 of 2022 in

0.S.No.168 of 2018 on the file of the Sub Court, Ambasamudram.

2. The petitioners are the defendants in O.S.No.168 of 2018 before
the Sub Court, Ambasamudram filed by the first respondent herein. The
suit has been filed by the first respondent herein for declaration and

permanent injunction on the strength of the registered sale deed, dated

29.08.2013.

3. It is the specific case of the petitioner that the first respondent
has filed 1.A.No.3 of 2022 to introduce the additional evidence in the
Form of unregistered sale deed, which is said to be have been executed
by the first petitioner’s husband and the petitioners' 2 and 3 father in
favour of the fifth defendant namely, the third respondent herein who
executed the sale deed in favour of the first respondent/plaintiff on

29.08.2013. It is submitted that the Trial Court committed a grave error
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in allowing the marking of the unregistered document, dated 03.05.2004

as the said document is neither registered nor properly stamped.

4. The learned counsel for the petitioner relied on the following
decisions:

1) Ammamuthu Ammal (Died) and others Vs Devaraj and others
reported in (2011) 5 MLJ 15. A specific reference is made to paragraph
No.13, which reads as under:

"]13. Here it has to be seen as to whether the recitals in
Ex.B13 are capable of attracting Section 17 of the Act. It is

therefore just and necessary to extract the recitals in the said
Ex.BI3.

"BHemeVL LSSTID

1974k; Mz L nrg;lk;gh; khjk;  25e;
Njjp ,Ugjsije;] Njjp  tpOg;Guk; jhYf;th tPuKh;
kJ}h; GJg;ghisak; fpuhkj;jpuypUf;Fk;
guRuhkKjypahh; Fkhuu;fs; MWKf Kjypahh; 1
cwahh; jk;gp tpj;thd; Kjypahh; mth;fSf;F Nkw;gb
fpuhkj;jpypUf;Fk; re;jpuNrth; Kjypahh; ghhpahs;
mk;kKj;jk;khs; vOjpf; nthLj;j tpLjiyg;gj;jpuk; jhd;
chsJ Njjpay; Ch; gQsrhaj;jpy; Ngrp KbT nrasjjpd;
Nghpy; vdf;F nrhe;jkhAk; jha; tPl;Lr; nrhj;jpy;
vdf;F chpikAs;s ghfkhfTk; cs;s nrhj;ij ,d;iwa jpdNk
vdJ cld; gpwe;j rNthuhdhfpa cq;fSf;F vd;Dila ghf
nrhj;J chpikf;thf jq;fsplk; &gha; 3000/~ ,e;) &gha;
%d;W MapuKk; ngw;Wf;nthz;L ,d;iwa jpdNk ghf
ghj;ipaj;yy jd; %yk; tplLjiy nra;J nthLj;Jtpl;Nld;.
Nkw;gb nrhj;jpy; vdf;Fk; vdf;Fg; gpwF vdl
thhpRfST;Fk; ve;etp; gpd; Jlh;r;rp ghjpaijAk; ,y;iy.
ePq;fs; ,UtUk; ,d;W Kjy; jh[jPtpdp tpf;fiuaq;fSf;F
Nahf;fpakha rfy Rje;juj;Jid; Mz;L  mDgtpj;Jf;

https://www.mhc.tn.g%//iT@Jdis




C.R.P(MD)No.978 of 2023

nths;s Ntz;bal ,e;) gbfiF  ehd; rk;kjp;;J
vOjpfinthlj;j ght ghj;jpaij tpLjiygj;jpuk;."

2) Vasantha Ammal Vs Gunasekaran reportd in (2011) 3 MLJ 519.

A specific reference is made to paragraph No.12, which reads as under:

12. The facts available in the present case are
distinguishable. By means of the document, the respondent
purported to have released his right in the property which
definitely attracts Section 17 of the Registration Act. Section
17(1)(b) of the Act reads as follows:

"17. Documents of which registration is
compulsory

(1) the following documents shall be registered,
if the property to which they relate is situate in a
district in which, and if theyhave been executed on or
after the date on which, and if they have been
executed on or after the date on which, Act No. 16 of
1864, or the Indian Registration Act, 1866 (20 of
1866), or the Indian Registration Act, 1871 (7 of
1871), or the Indian Registration Act, 1877 (3 of
1877), or this Act came or comes into force, namely:

(b) other non-testamentary instruments which
purport operate to create, declare, as- sign, limit or
extinguish, whether in present or in future, any right,
title or interest, whether vested or contingent, of the
value of one hundred rupees and upwards, to or in
Immovable property.”

The said provision mandates that the document which
extinguishes the right of a, person he present or in future of
the value of Rs. 100/- and upwards, in immovable property be
registered. Even though there is no discussion on his point in
the order challenged before this Court, it assumes much
importance in this case. When the document is compulsorily
registrable under law, it cannot be relied upon for any
purpose. In my considered opinion, since the document
appears to have been extinguished the right of the respondent
in the property. 1 am of the considered view that as the
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document is registrable under Section 17 (b) of the
Registration Act, it cannot be received in evidence despite the
Stamp duty and penalty are paid.

3) Thangamuthu and others Vs A.Jeyaraj reported in 2020 (1)

MWN (Civil) 152. A specific reference is made to paragraph No.7,

which reads as under:

7. Per contra, the learned counsel for the
respondent/plaintiff submitted that the Court below has rightly
given liberty to the respondent to pay sufficient stamp duty and
thereafter, mark the document. The learned counsel submitted
that the order passed by the Court below is perfectly in
accordance with law.

5. I have considered the arguments advanced by the learned

counsel for the petitioner.

6. The relevant portion of the impugned order reads as under:

"6.lr6Y:

cLpev DIF6V 6ULPSH BIT60TS] QHs LOGDSHTTITED
61DITLOEDIB T TH 61 6TDHITTD SIF6V QULPH G M U6
efleufld s LI Berter HLIFD OIFTSH 1% BW6IT GlLITBIS B!
leIDLIeN®  LOWBMID  [BleweVUBISHHISHL L ewerT  LfsTTD  Cabimif]
09.11.201860 BITEH D6V OlFw i & DIP)6V @5
GIDITIDIBTTIHET 1 (pHeO 3 YBICWITT 6UPSHBMI6HT  APEVLD
11.12.201860 yegpmal  14.10.201960 61U SHDT — HiTEHBH6V
ClFwig 06.11.201960  siupadilentdserr euemenmuLiL B 08.04.202260
WODISHTIT — UT.FT.IHH  eflFTgemewr  OQFuinn’ B  elpdHs
6Ty 606007 BIUBIGBLILIL (BTN . DIl FLOUILD
OIS TITED BUDIDeD] HTHHED CIFUILILILIL B6T6NTH].

OGDIBTIT  IDDIWEY — DIEDIIOHIBH — FnfBID  BITJ600TBIBEIT
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wireyLb /66U LifiFevemeor CIFUILIILIL L. DSBS
CIBITIODIBTIAEOT  Fnpilll YL CFLISDGIEET — WTSYD  [F6dIEh
B([(HSH D6V GIBTETEITLILIL L 60T LOGDSHTTIT H60T DIF6D

oSG emTUiCevBus  Bibwsniafled  Fmpiljeriem  03.05.2004 BHHlui
LIglafleO6VTSH BlewTLLI 2, 6U600TLD SN elifleun s
61(h S S160] S HIGGIIITIT. D601 apevLD SIT6oT BH60TS|
(LPSTIFHUTBHTBHES HLFIV  CFTHSHI  LTHSHUILIIL L&  6TEIMILD
OlFmeve eI,  GLosVD DIFED  6UIPHEHMTUUJL LD  LIBIIE06VTSH
DIOTUI  YOUTTHMBUJD — (WPHEVTLD — YUWTIOTS — HTHEH6D
OlFuigieTIoNTT.  GLOMLIY YT HND  BBHIOGBLD  (LPAPEDLOUITS
LfFevBemBUID  DYbSH — YUTTSHBHID  BwI(BerTeN  CIFTSHB60T
Blewgul 0]  ¢5.30.000/- 6160  GIFTOGVLILIL IQ(BHHTEVID  Fnl_
DbbH  Youewild  Geumid  @5.50/-  GLIBILOTET(LPSTET  (LpSHBl6mT
Hrerfled 1oL GO TUPSLILIL B6TTeNSI TSNS UJD  LIBl6YLD
OFLILICILIL efle06meV  GTETLIDSUID DU (LPIRBIBSI.  LODIBTTIT
ComLig yeueHensd LBBINS ClFuIL 2 &Fpieil bCsmfl 1wsnl
BTHEHED  CIFWISIGNENTT,  LUBMINS  LIBTenBmUILD — SHT6oT
CFVIHS HWTITS 2 _6I6NTT  6I60LINSUJLD OB 6B BTN
APEOBUITES — (WPSBlwF — HAeMe0  6IIPSLILILTSH — LOBBILD LISy
CIFUNLILILIL TS — YeUWIBIGET — FLL  [BleweUileD  FIL FUILoTeor
IBmIGCBTEINT  @UISVTSHI 616013  BlemeVU6D  1DIBTIT  HILILI6D
Coming  03.05.2004 CspHl  uBllevsvrs, 2 fur  wpshHBlewr
HIfle0  IUPSLILILTH  DeDJUI  YoUTTHowDH  LIBIIenS  GIFUIL
Camiflujeitengs FL L Blemevuiled 6IBLIeWL_ UG 6T60TCM  [HSHIDGIMLD
BHHIBIWBSI.  Cosid  6IHbS6IUTIHF  Yelemi(pld 2 Ml (PpSBHlenT
BITI6D  6TAPSLILIL TIDED B(BHSHI  DbDH YoUTTSHNSD  HILILI6oTT
GuuiB  QFuw wppuBGCLTSI  BBIOSTBIOTHIS Db
YOUTTHWS  LIBBINESS 2 _SSHIN (B LBBInS ClHTenSHenLd
DUSSILIATAIL 1OBHSHI  Cup  Cedewiiguidh  SHUFUNDTHIBEI.
Coevid  SHILiledit (6  HYUTTHNSH LIBBINESSH 2L LIGSP]
UBpIen®  CIBTenEmUILD  HeoTL S 60T  CIFeVISHBIMIL LM
6I60TLIBMBBTS DL (BLD Hhdb Buievisl. @Qbmlensvullsy 1 (1pHed 3
GTDITIOGDIBTTTHOT — HILILI6D Bb1osnIeii3G GIFTEOSVLILIL L
YL CFLIWENBET  WTeyld  BUDIeDIe)  (LPIge)  HT6wT  QUISVTSH]
eI  LBmIenGssSh  Uleiteornm  Qomig  yeiewrd  Gaiuip
FIOUISHV L BO D% SBISSI (Pl HTewl BUIsViD 616eiCB
[BDIDSIBID  DHITIOTENSBIBSEI. DB UNBUIND  10DIBHTIT 1060660
FImpljerienn  ComflGBemBUITENSI  GJHEHHEHBHI  6T0I6L  HBHIOGTBLD
DITIDTENS BB SelUTCm 06D Lilg&Femeords e o)
BITOTLILIBDBS].”
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7. As per Section 17 1 (c¢) of the Registration Act, mandate
registration of non-testamentary instruments which acknowledge the
receipt or payment of any consideration on account of the creation,
declaration, assignment, limitation or extinction of any such right, title or

interest in respect of property.

8. Section 49 of the Registration Act, an unregistered document
affecting immovable property and required by the Registration Act or
the Transfer of Property Act, 1982 can be received as evidence of a
contract in the suit for specific performance under Chapter II of the
Specific Relief Act, 1877 or as a evidence of any collateral transaction is

not required to be affected by the registered instrument.

9. As per Section 35 of Indian Stamp Act, 1989, Instruments not

duly stamped is inadmissible in evidence.

10. These are issues which can be raised at the time of final
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argument in the suit. Revision to pre-empt such discourse is unwarranted.
Therefore, the present Civil Revision Petition is liable to be dismissed.
However, liberty is given to the petitioner to raise all objections
regarding the admissibility, relevancy and proof of the unregistered sale
deed dated 03.05.2004 which forms the basis of registered sale deed
dated 29.08.2013. This Civil Revision Petition is therefore dismissed.
There shall be a direction to the Sub Court, Ambasamudram to dispose of
the O.S.No.168 of 2018 as expeditiously as possible preferably within a
period of 9 months from the date of receipt of copy of this order. No

costs. Consequently, connected miscellaneous petition is closed.

11.04.2023
NCC : Yes/No
Index : Yes/No
Internet : Yes/No
sn
To

1.The Sub Court, Ambasamudram

2.The Section Officer
Vernacular Section,
Madurai Bench of Madras High Court,
Madurai.
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C.SARAVANAN.,J.

SN
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