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JUDGMENT

RMT.TEEKAA RAMAN.J.

Husband is the appellant herein. Husband filed H.M.O.P.No0.217 of
2016 before the Family Court, Tiruchirappalli for dissolution of marriage
solemnized between the parties on 13.02.2014 on the ground of cruelty.
After trial, the petition was dismissed and hence, the husband filed the

above Civil Miscellaneous Appeal.

2. For the sake of convenience, the parties are referred to according to

their litigative status before the trial Court as husband and wife.

3. The brief facts leading to filing of the above Civil Miscellaneous

Appeal are as follows:

(a) The marriage between the parties was solemnized on 13.02.2014
as per the Hindu Customs and Rights. As per the pleadings, the respondent
/ wife has left the matrimonial home on 06.04.2014, namely, 54™ day of

marriage life and they are living separately since then.
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(b) Initially, the petitioner / husband has filed a petition for judicial
separation, namely H.M.O.P.No0.649 of 2014 before the Sub Court,
Tambaram. Thereafter, he filed a petition for divorce in H.M.0O.P.No.404
of 2015 before the very same Court. By the order of this Court, the case
was transferred from the file of the Sub Court, Tambaram to the file of the
Family Court, Tiruchirappalli and renumbered as H.M.O.P.No.217 of

2016.

(c) A petition is filed under Section 13(i-a) of the Hindu Marriage Act
seeking dissolution of marriage on the ground of cruelty. The marriage
between the husband and wife solemnized on 13.02.2014 at Nattanmai

Thirumalai Pillai mahal, Cumbum as per the Hindu rites and rituals.

(d) As per the husband's version, even before the marriage, problems
erupted between the parties. During the betrothal ceremony on 12.02.2014,
the respondent / wife and her parents refused to follow the traditions and
customs of the petitioner and caused extreme embarrassment and

disrespect to the petitioner's / husband parents and their relatives.
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(e) After the marriage on 13.02.2014, the petitioner and the
respondent went to the petitioner's ancestral home at Cumbum along with

his parents and returned back to the matrimonial home at Chennai on

21.02.2014.

(f) The next allegation is that on 16.02.2014, two unknown persons
came to the petitioner's home and called upon the petitioner and the
respondent alone to accompany them to Trichy for the reception organized
by the respondent's parents, without extending any invitation to the
petitioner's parents. However, the petitioner's parents keeping in mind the
future of the petitioner did not make any issue out of the above act and
accompanied the petitioner to Trichy to participate in the reception. Even
during the reception and after the reception, the respondent's parents did
not bother about the petitioner or parents and left them high and dry and
the petitioner was left to make his own arrangements towards coming back
to Chennai.

(g) The respondent never showed any interest in leading a normal
matrimonial life with the petitioner and used to behave with the petitioner
in an abnormal manner. The respondent used to pick up quarrel with the

petitioner on the slightest pretext.
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(h) Another incident, namely, on 06.04.2014, the respondent's father
with the company of few relatives came to the matrimonial home at
Chennai and forcibly took the respondent along with them to Trichy.
Despite repeated pleas of the petitioner to the respondent not to go along
with her parents and to wait for another 15 days so as to enable the
petitioner to apply for leave to accompany the respondent to her parents
house at Trichy, fell on deaf ears. The respondent brushing aside all the
requests and pleas of the petitioner and his family members walked out of
the matrimonial home along with her father and other relatives. Only later,
it had come to the knowledge of the petitioner that the respondent had left
the matrimonial home on the instruction of her parents just to sell their

ancestral properties in which the respondent also was obliged to sign.

4. The husband issued legal notice on 19.04.2014 to the respondent
calling upon her to convey her intentions whether she was interested in
continuing with the relationship with the husband or not. Reply notice was
issued by the respondent / wife on 03.05.2014. The petitioner again sent a

rejoinder notice on 19.06.2014.
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5. The next allegation is that the wife has made a complaint against
the husband, his parents and his sister with untenable allegations under
Domestic Violence Act, 2005 in M.C.No.27 of 2015 before the Additional
Mabhila Court, Tiruchirappalli on 11.02.2015 and it has caused mental
cruelty to the husband and the said petition was dismissed. It remains to be
stated that these allegations have come by way of amendment in
[LA.No.1 of 2020, dated 28.02.2020 and the said allegations were not

stated in the original divorce petition.

6. In the counter statement with regard to the alleged cruelty, the wife
has denied various allegations and also stated both in her counter statement
as well as in her evidence as R.W.1 that a day prior to the date of marriage,
the family members of the husband has entered into the room of the
respondent / wife and asked to verify whether the gold jewels wear by the
wife are genuine and wanted to check the same and for that, they locked
the room and this caused a great embarrassment to the family members of
the wife and they threatened the bride's side that if not allowed to check
the same, they will not conduct the marriage and thereby, bride was

subjected to mental cruelty.
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7. On 16.02.2014, the reception was arranged by the wife's parents
and the invitation was duly printed and the same was informed to the
husband's side as well as his parents. Since the husband and his father have
demanded a sum of Rs.5001/- as Sreedhana for attending the marriage
reception and they created a problem and thereafter, in order to pacify the
same, the father of the wife has given a sum of Rs.5,001/- and invited them
for reception and in the reception, both the husband and his family
members totally 20 numbers have attended the marriage reception hosted
by the wife's father at Trichy and during the said reception, they have

given due respect to the family members of the husband.

8. During the cross-examination of the wife, who was examined as
R.W.1, the learned counsel for the husband has specifically suggested that
at the time of fixing the Metti ( Foot ring) there was a commotion between
the parties on the date of marriage itself, without disclosing the fact that as
per their customs, it is for the wife's side to bring the Metti. The wife side
has stated that it is a customary practice to bring the Metti from the
husband's side. However, it is specifically suggested to R.W.1 that the
husband refused to put Metti on the fingers of the foot of the wife for the

reasons best known to him.
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9. The cross examination (of R.W.1-wife) in this regard are as under:

“Hmoemrd (ighdH Lleitent  Hmelled 0lehd  Siewileild @D
baFF  BoLOUDID  eleipred  FfHmeir.  DiFev  10lehT
Sienllald@ld  BapFF HoLOUBIDBUTH HMmHH  Coumiuirh

MU L& 6IeimmeL  FflHmeor. wmiE SIhsH  0EhFAenUl  ITHISE

MeUSHP MBS Cauewi(Bld  ereiiLided &Il HRHH  Ceumin(®

SIMLIL L &. BIRIG6T  aITHIdS  meudHdHHHE  CauennBoIosim
L@ISTIT  GBHLUSHET — FHBUST  DbHSH  [HDL (LPHMBEU
ISTIT  GHBHUSDHT HTeT euThIdS  emelbd  Cauemr(BOLD6TN
BIRIS6T  FPBHTe0 DHe OHTLiuUTS LIgFgFemen 611QbHHSH).
LOEISHTTHBBME OO 196Nl [HTHIGET  QUTHIS 606 HSH HHGHTID.
Qmd  wareHTd  OHfelsHHmbs  Uemenm  sted@ful
QoL 1gemuLl 6J 601 6TMRIGH6IT GBLoud et 6J 60T QMBI
MAUBHHN606ME0 6160113 DMIBHTIT  GHBUSHMTTEL  H(HHDHI
Coupim®y MUl L&l el6eiimTe0  FRHT6. DbH GO 1genul  [HT6T
SewlbE  Cbmeienelevensy  6ledimBTe0  Fifluisv6V. LDGUOT LD G5 60T

Sienlelb@ID  QIPSHSHID P6V6n6D 6160l Fn}  LDD)IHTTM 6N SHIulmi

MG &omn aidlell Lai. QLo Seleldhsd LsHSLILL Hendh

Fa(BH6L  0H6IMT  HAWSBIMHH  HTHHe0  GFuwiuiliLl (Reieng

M6  FMHTl.  OMSHTIT  GHBHLOUSHIH6 5FHIGTeN  HFLILN6ITED

DbdH Ol igenul HTem DewlleuBshp @evemev  6TadIMTeL  FiflulsLsv.

(emphasis supplied)
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10. Furthermore, with regard to the dispute of paternity of the child to
the respondent / wife, though no pleading was raised, however, it appears
that during the pendency of the Domestic Violence proceedings in
M.C.No.27 of 2015, the child was subjected to DNA test and resulted in
99.99% 1n favour of the child. In this regard, the cross-examination of

R.W.1 (wife) are relevant as under:

(13

BTG SHTUIENLD DML HSH AFULISHMSH LOGISTIT
GBUSHBEH HfalssBa Esvemev eramTed Filisve0.  61hdH
Capgulev eICuUTHI WeHTIT GBLUSHBEG OCHTfaldssiul L g
o1 lUFHmSH  elallemlenl W SSllIevd,  epiellsvib
a5 memTullsud, (LPpFHev alFTIenewulsvD FnmeleLeNsy  6I6IIMBT6L

gflwevev.  ruew) LNCFTHMe  Dndamnsuilsd  99.9 FHeI%HID

UTUILILIGTONG]  6TEIMIGI6N  SamLiLl (RET6NSH]  616IMI60  FIil&HT60.

SbhdH DBHMS  QUphISHW  BHisueny elFmilgHared G fub.
(emphasis supplied)

11. It is seen from the averments that the child born to the wife is
within 260 days and on that score, the paternity was doubted by the
husband resulted in conducting DNA test, during the pendency of the

proceedings before the Family Court under the Domestic Violence Act.
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12. Child was born on 02.11.2014 after 8 months of completion of
pregnancy. In support of the earlier contention that there was no physical
relationship between the parties except on 01.03.2014, it was specifically
denied by the wife during the cross-examination and also denied the
allegation that pregnancy was not informed to the parents of husband and
also duly denied by the parties. The fact remains that neither the petitioner
nor his parents have visited the child till the trial, also assumes

significance.

13. Thus, this Court finds that the marriage was solemnized between
the parties on 13.02.2014 and Santhi Muhoortham (first night) was held
on 13.02.2014. Though suggestion has been made Santhi Muhoortham was
not completed in the sense that marriage was not consummated between
the parties, it was denied. Between 13.02.2014 to 16.02.2014, both parties
lived in the parents house of the husband and on 16.02.2014, reception was
held at Trichy (arranged by the parents of the wife) and on 18" day both
parties were stayed at Cumbam lower camp (Honey Moon) and on 21%

day, left to Chennai.
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14(a). It is seen from the records that, from 25.03.2014 to 27.03.2014,
both parties have left to Rameswaram. Till such time, there was no ill-

feelings among the parties.

14(b). On 06.04.2014, the parents of the wife came to Chennai and
took the wife along with them to Trichy. According to the wife, her parents
decided to sell the ancestral property and for the purpose of registration,
they went to the wife's parent's house. Further, she was not well and during
illness of the wife at Chennai, the husband has not shown any interest for

giving medical treatment and thereafter, the parties are living separately.

14(c).On 19.04.2014, the husband issued Ex.P3 legal notice and reply

notice was given on 03.05.2014 and rejoinder was issued on 19.06.2014.

15. The learned counsel for the appellant relied on the decision of the
Hon'ble Supreme Court in Shilpa Sailesh vs. Varun Sreenivasan reported
in 2023 SAR (Civil) 654, where the Hon'ble Supreme Court has held that
irretrievable breakdown of marriage is a ground for divorce and also relied
on the decision in Samar Ghosh vs. Jaya Ghosh reported in (2007) 4

Supreme Court Cases 511.
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16. The learned counsel for the respondent / wife made a submission

in support of the judgment of the trial Court.

17. On the legal position in Samar Ghosh's case stated supra, the
Hon'ble Supreme Court has held that no uniform standard can ever be laid
down for guidance, yet we deem it appropriate to enumerate some
instances of human behaviour which may be relevant in dealing with the

cases of “mental cruelty”.

18. In Shilpa Sailesh vs. Varun Sreenivasan reported in 2023 SAR
(Civ) 654, the Hon'ble Supreme Court in paragraph 42(iii), has held as
under:

“42(i11) Whether this Court can grant divorce in exercise of
power under Article 142(1) of the Constitution of India when
there is complete and irretrievable breakdown of marriage in
spite of the other spouses opposing the prayer?

This question is also answered in the affirmative, inter alia,

holding that this Court, in exercise of power under Article

142(1) of the Constitution of India, has the discretion to dissolve

the marriage on the ground of its irretrievable breackdown. This

discretionary power is to be exercised to do 'complete justice' to

the parties, wherein this Court is satisfied that the facts

https://www.mhc.tn.gLa(l%f}dis




C.M.A(MD)No.508 of 2021

established show that the marriage has completely failed and
there is no possibility that the parties will cohabit together, and
continuation of the formal legal relationship is unjustified. _The

Court, as a Court of equity. is required to also balance the

circumstances and the background in which the party opposing

the dissolution is placed.” (emphasis supplied)

19. As stated supra, the husband has come to the Court seeking
dissolution of marriage on the ground of mental cruelty and 4 incidents
have been pleaded in the plaint and also stated in the proof affidavit and
two incidents have been projected during the cross-examination of the
P.W.1, based upon the certain incident that have been taken place during
the pendency of the Domestic Violence Act before the Additional Mahila

Court at Trichy.

20. At the outset, the parties lived together for a period of 54 days.
The marriage was solemnized on 13.02.2014 and the child was born on
02.11.2014 after completion of 8 months and the date of birth of the child
is 260 days from the date of marriage, which is not disputed by both parties
and the last incident that was alleged by the husband that on 06.04.2014,

the wife left the matrimonial home along with her parents without
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assigning any reasons, following thereby, on 19.04.2014, the husband had
issued a legal notice calling upon the wife whether she is willing to live
with him or not. It gives an indication that the husband has decided his

mind and he is waiting for opportunity to initiate the legal proceedings.

21(a). From the list of alleged acts cruelty as narrated supra, with
regard to performance of marriage, certain procedures may vary from place
to place and locality to locality. Had the parties have conducted the pre-
marriage conversation with regard to the rituals to be performed between
the parties, the same could have sorted out the difference and the
allegations and counter allegations could not have arisen. [Except the
evidence of P.W.1 and R.W.1, no other oral evidence is available before

the Court].

21(b).The wife alleged that one day prior to the marriage, the parents

of the husband came to the room and check the genuineness of the gold

jewels and further on the date of marriage, with regard to the fixing of
Metti on the bride's foot, there was some issue. Though no pleadings have
been raised by the husband either in the petition or in the proof affidavit

during the cross-examination. It was put to R.W.1 (wife) by way of
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suggestion and she had categorically stated as what had happened on that
day and hence, in the absence of uncontradicted version of R.W.1 in the
witness box, we find that the husband has made a 'mountain out of a

molehill'.

22(a). Admittedly, both parties lived together for 54 days. According
to P.W.1-husband, the wife side has not properly invited for the marriage
reception hosted by the parent in-laws, whereas, the said allegations were
denied by the wife and she has stated that her parents invited the husband's
parents. Furthermore, there is an explanation by the wife that Rs.5001/-
was demanded by the parents of the husband for attending the reception
after satisfying the same only they came and attended the marriage
reception. In this regard, the answer given by the wife was neither denied

nor disputed by the husband assumes significance.

22(b). Another incident referred to by the husband is that one day
prior to the marriage, betrothal function was arranged and on that day, the
wife side people have not come till 07.30 p.m., and hence, there was a
difference between the parties. On the other hand, the wife deposed that

their family members attended the function in time and only there was a
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minor delay, which was blown out of proposition by the husband side also
assumes significance. Considering the version of R.W.1, this Court finds
that the husband is blow tiny and trivial issues out of proposition, for the

purpose of case.

23(a). The incidents that have been referred to by the husband are not
sufficient and can never be termed as 'cruelty'. After going through the
allegations in the pleadings as well as in the evidence, this Court finds that
they are in nature of grievance and not a 'cruelty' as defined by the Hon'ble
Supreme Court in Samar Ghosh vs. Jaya Ghosh's case. Furthermore, the
husband and wife lived together for 54 days and during the 54 days, they

have been living smoothly and they have begotten a child on 02.11.2014.

23(b). Though it is stated by P.W.1 during the cross-examination that
the birth of the child was not informed to the parents, and no such
pleadings or averments are made in the proof affidavit filed by the husband
which assumes significance. It is a categorical evidence of the wife that the
pregnancy and delivery of the child has been duly informed to the husband
side and hence, we find that it is only an afterthought to add extra colour

for filing the case for dissolution of marriage.
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23(c).The husband has challenged the paternity of the child resulted
in DNA test pending the Domestic Violence proceedings. The DNA test is
in the nature of affirming paternity of the child 99.99%. The same was not
filed by either of the parties before the Family Court. However, during the
cross-examination of R.W.1 (wife) she has stated that she was also
suggested that DNA test which is not the conclusive proof of the paternity
of the child with respect to the petitioner/husband and hence, we find that
the husband is looking for an opportunity to initiate legal proceedings, is

strengthened by this fact.

23(d). As stated supra, when the wife left to the parental house on
06.04.2014 for the purpose of signing the sale deed in respect of ancestral
property, within 16 days. Ex.P3 legal notice was issued on 19.04.2014
calling upon the wife to decide her future and suitable reply appears to
have been sent under Ex.P4 on 03.05.2014 and rejoinder notice was issued

under Ex.P5, dated 19.06.2014.

23(e).The case for judicial separation is filed before the Sub Court, in

the year 2014 and thereafter, the present HMOP 404 of 2015 for
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dissolution of marriage filed before the Sub Court, Tambaram and
subsequently, on 18.03.2015, as per the orders of the High Court, the same
was transferred to the Family Court, Trichy and renumbered as
H.M.O.P.No0.217 of 2016. When the case was about to take up for trial, it
appears that the husband filed .A.No.2 of 2015 to include the allegations
that a false case of Domestic Violence has been filed against the husband
in M.C.No.27 of 2015 and same is included by way of amendment on
28.02.2020. A perusal of the order passed in M.C.No.27 of 2015 Ex.P9, we
find that the wife has moved M.C.No.27 of 2015 on 11.02.2015 seeking
protection order and restitution order for herself and the child and for

compensation. On the technical ground, the same was rejected.

24. After perusal of the order passed in M.C.No.27 of 2015, we find
that the said plea cannot be termed as a false plea for more than two
grounds of the burden of proof and the standard of proof. This
requirement for proving the charge under the Domestic Violence Act is
different from standard proof required for Family Court proceedings.

25(a). Furthermore, the petitioner herein has come to the Court for
dissolution of marriage alleging certain incidents as cruelty. It is, for him,

to probablise the case, failing which, he has to fall.
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25(b). The learned Family Court Judge, Trichy, has rightly held that
immediately after the wife left the matrimonial home, within 15 days, the
husband has issued the notice calling upon the wife for taking future
course of action and he has not taken any steps for restitution of conjugal

rights and initially, he has filed a petition for judicial separation.

26. On consideration of oral evidence as discussed supra, this Court
finds that for the 54 days, they are living together in a happy manner. It is
not on the case of the husband that during the 54 days, she was not happy
with him and she was treated the husband with cruelty. Furthermore, the
husband has an audacity to the extent of saying the child was not born to
him and this act demonstrated that the husband is acting like 'male

chauvinist' and he wanted to dictate the terms to the wife.

26(b).The allegations that are being projected for cruelty are general
in nature stemmed from self assumption. Between the husband and wife,
wife cannot put to great hardship for tiny and trivial issues. From the
evidence available, this Court found the wife has not committed any

cruelty on the husband. On the other hand, it is husband appears to have
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committed more cruelty on wife and as well as indulged in character

assassination.

26(c). The long separation between the parties as projected by the
counsel to term the marriage as irretrievable break down of the marriage
cannot be accepted for more than one ground. From the incident stated
supra and the conduct of the husband in issuing Ex.P4 and after issuance
of Ex.P6, he had instituted the judicial proceedings and continued to the
judicial proceedings and not allowed the wife from restoring of conjugal
rights. Furthermore, after the conclusion of the Domestic Violence Act on
technical ground, he has amended the petition, as if, false criminal case
projected by way of additional grounds for divorce and hence, I find that
for the action and conduct of the husband, the wife was not in a position to
reunite with the husband along with the children and the husband has not
taken any steps for restitution of conjugal right and he has not taken any
steps to bring the wife and child to the matrimonial home, he is not
interested in a marital life and hence, it is by his own act, separation
between the parties is continuous and he cannot be allowed to take
advantage of his own action of wrong and hence, we find that the

irretrievable break down of marriage as projected now is because of the act
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of the husband alone and hence, we find no reason to interfere with the

order of the trial Judge.

26(d). The order of the Family Court Judge is well reasoned order and
the trial Court had taken into consideration the answer elicited from P.W.1
and R.W.1(wife) and also assigned the reason for disbelieving the words of
the P.W.1(husband) and also stated that the incidents referred to by the
husband does not pass the test of cruelty and hence, has rightly rejected the

petition and the same does not warrant any interference.

27. In fine,

(I) With regard to checking of genuinity of Gold Jewels of bride by
parents of bridegroom on the day prior to marriage, whether amounts to
cruelty by husband's side or bride, this Court is of the considered view, the
same is not for judicial pronouncement, however, both parties to marriage
is expected to be fair to each other and also to ensure that conscious level
be reasonable and such action shall not breach line of self respect and

civilisation.
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(11) The allegation of 'Metti' on foot finger of bride by bridegroom and
incidence there to, there cannot be uniformed and straight jacket formula,
as the same relates to customs prevailing in their community and area of
the parties concerned. Hence, as observed, earlier, had there been
pre-negotiation and pre-marriage discussion such instance could not have

arisen.

(i11) The plea of husband, that he need special invitation to attend
marriage reception hoisted by bride's parents in their town and demanded
'special Sridhana of Rs.5,001/-' for attending the same, we find that it is

'too much' on the part of groom.

(iv) Complaint made by wife, for residential order under DV Act, was
rejected on technical grounds cannot amount 'false criminal complaint' to
fall within the ambit of cruelty as defined in Section 13(i)(ia) of Hindu

Marriage Act.
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28. Accordingly, this Civil Miscellaneous Appeals is dismissed. No

COSts.
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