C.R.P.(MD)No0.997 0

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 13.04.2023
CORAM
THE HONOURABLE MR.JUSTICE C.SARAVANAN
C.R.P.(MD)No0.997 of 2023
and
C.M.P.(MD)No0.4681 of 2023

V.Rajarajan .. Petitioner

Versus

S.Veerayya .. Respondent

Prayer :- Petition filed under Article 227 of the Constitution of India, against the fair
and decreetal order, dated 06.02.2023, in I.A.No.71 of 2023 in O.S.No.251 of 2005,
on the file of the Principal District Munsif Court, Dindigul.

For Petitioner : Mr.H.Lakshmi Shankar
For Respondent ; Mr.K.Hariharan
ORDER

The petitioner herein is the eight defendant in O.S.No.251 of 2005, which was
earlier filed as O.S.No.259 of 1986 before the Principal District Munsif Court,
Dindigul. The petitioner and the seventh defendant are the brothers and the sons of

Late.Vadivel, the fifth defendant in the said suit.
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2. In the above proceedings, the petitioner's and the seventh defendant's
interests were represented by their paternal uncle namely, the sixth defendant
Soundararajan. The petitioner claims that the subject property namely, Item Nos.31
to 34 were purchased in their favour on 05.11.1986 from the two wives of
Late.Subban Ambalam and the purchase was made for their benefit in the name of

their paternal uncle Soundararajan, the sixth defendant in the above suit.

3. The records further indicate that the case of the respondent/plaintiff before
the Trial Court 1s that the said Subban Ambalam had executed three Wills, two of
which are registered Wills, whereby about 35 items were bequeathed in his favour, in

respect of which, there have been further inter se alienations by the defendants.

4. The records also indicate that a Memo has been filed on 13.08.1991 by the
defendants 5 to 8 in the above suit namely, the father and paternal uncle of the
petitioner herein on their behalf and on behalf of the petitioner and his elder brother,
[seventh defendant], whereby, they agreed to submit to the decree as far as Item Nos.
31 to 34 are concerned. In the said proceedings, the petitioner and his brother filed

[.A.No0s.927 of 2016 to discharge the guardianship and to record them as majors.

5. The learned Principal District Munsif, Dindigul, vide order dated

25.01.2017, allowed the said [.A.N0.927 of 2016. The relevant portion of the said
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order reads as under:-

"5(4). er@iweHrrr Hrifed @QowsnieBE @Qrewih DL CFLIMETEHENT
Oxflalldsiul Betengdl.  (PHevL Yl CFUMIUWITS  LODISTITH6T  FITUTH
LISTITH6M6N QuiBend STUUTOMITS GFwedL’ L Sib UFgleurdl 13.08.1991
ChramulIBBw  Uysmenr  eupdHdled  HIIBEG ~— Fbwspd  OHflelsHsl,
GUIUTEDenT  HTHHeL  OFUIHITNHTe0  HMOUTHI  DDISHTITHET — DF60
QUPHHI0  IHTUTHID OCFuIw  HewL L (BeitensdTed - CFLISSILL (BeiTergl.
OISHTITHET  FTTUTES S0 LFHeursd) LpsHmen  eupddled Hil] GaFuiw
FLOLOGLD OO GBILILITen 65T HTH&H6D CeFuwIs mULTenIbD
GULUTENERIUTETIY — DIF60  aIPSHDH60L  @Qelenild  Hil]  QFUIWLITIDED
QllFTyenenihbaTd  Hevlenalullevmmer 2 6ilendl. DCHTH GSeneui LOmIHTTTH6I
o flu euwend DML HSLI6H SHhIBHEHHEG 6IHTT IPHmE 61HTHH BLHD
@enai W@ISTITHEHEHE (P 2 fen 2 6iTeng.

5 (5). @emaugmas @QA@mbHH  FLOWSHHL  QUIBend  SHTLILITETT
CoBOBTENIL  BLeNgHmMBU|D, Reneuflen HevlenldE MCITHIoTE  E[HHED
UL FHFHL  DiFH  RQeneui  oE@ISHTITHEMENT  SLBUUGSHBHTH.  Sereur
LOGDIS T T8 (6THEH BT QBN SITLLIT6NIT GLoB©smevirL
IHL_6)19 &6 & H61T @eneurt LOG)ISHTIJIT & 61T 60T HELEDID G alGyrHLomTdH
o GiTeNHT Bevemev  el6iilienNdH LIFHmen  eupdHle0  OCaThdbaliupl  Fridlu
FMOIBTEU6IIRIBET (LPeVELD HToTeNdHd GQUISID.  DLHEVTEL LIFHTN  6)LPEHEHI60
QenauiHenTd  QMbHH  MISTITHEHHEG  aurully O0sTHHE  Ceuemi(Bld
6TEOTLIGHT60 DL I CFLIemeTULITET S GLomBLig HLD
BirTafaalILbGanBas."

6. In Paragraph No.5(7), the objection of the respondent/plaintiff regarding the
limitation was also overruled by the Court below with the following observation:-

"5(7). BTeVRIMIWENT FULGHHT 2 _mIl] 60 UH, DIF6D QIPHMD
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C.R.P(MD)N0.997 0. 1%

HTHH0  OCFlIusBE@  Smeveuen]  Hifewiwd  Gauiwiiul’ HeitenGhowmplul
o_fflemwouiuied mHemL(pewp FLLID S Lewenm 32 allgl 11 ommid 1265 &Hpment
aIB&  D6L6V. HHUT0 2 W] 60 g  SbenielBE
QUTEBHTH. b DISTITHMET QRoNUITH ST QIS ST FHSEI6TeT
SIHTLOEIHTTTHT6oT Senedi LOeIHTITHeT 2 Ml uend DML HSH FLOUIHSH60
HHD BL QY HENDH CLoB OB TEwIIY (HEHSH Gouemt(HLb. D6l FHLID
TS TDMIBHTIT  Seeui  MBHTTTHeT  GWHH 2 Ml BLeIQHMS  6IHIO|D
CLoB OB T6ITENTLO6L SIGIEERIMC] SHBEUTGHI @61l HeNTH AmbHD
IR HHBH L 6)IQ 6N GLoB s mev(heienGuT S SIF)60

L Cguemen QFUIW THTOMISTTHSG 6leualdh DQULIHL WD Eevensv."

7. After the above orders were passed, the petitioner herein along with the
seventh defendant, namely, his elder brother filed a written statement on 14.06.2017.
After the trial commenced and after completion of chief-examination and cross-
examination of the respondent's/plaintiff's witness, the petitioner filed I.A.No.71 of
2023 under Order VIII Rule 9 of C.P.C. to accept the additional written statement
and proceed further with the trial. The learned Principal District Munsif, Dindigul,
vide impugned order dated 06.02.2023, has rejected the application filed by the

petitioner. The relevant portion of the impugned order reads as under:-

"6. LTS enensbBTen gie)
@bH L@ISHTIT  DF6L eupdHHlen 8D LIFHeund). HBEFLOWILD
DFV  UPHBBBTH FnBH6V 6IHTAUDHGHM] HTHHeD OFUISHIGTENTHTHLD,
MG  JBmIS6BTeITeN  CouswiBOTMID GRDeD HTHEH6L  GFWILILILIL (H6ITeNSI.
DIF6L  aPHSTeIgH 200510 Yewih  HTHHL  GEFELWiUL(h  HBEFLOWILD
rgleurs Sy Fridul allgFTyenedbstsd bHevlenalulsd SmbaH albHBBSHI.
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LODIHTTHBHHBTH  OIHTTH6T HhHend algBealsy eT6ilLieNT HTTIQUIETTS S HHEI
QUPHMB BLHSH albHleTendl OHNLIMHBIBHI. UL  DDIHTTT  HBFLOWILD
Qb wieled DeauTH FBU HHWH DAQUHBBTH  HMTIQUINITES S [HHEI
QUPHMSB BLHFH UBSHHTE GBI B6TeNH  JBHHHEHHTH  D606N6V.
OMISHTIT HeoIH SILILSILIge0 5, 6 LIFHeurHEein DiFe0 alpHHeD HTdHEH60
QaFwigleiTen  @GMIULITEN6IT  OEIHTTEN]  6TUNIMNBUTINID S BULGHSHHInIQUIS
DIev6v 61D OB AeNGHHIGTNHID  FBHHHHBHTE  SeVen6v.  JOlsueien
14.08.199160  @euoupddHle0  uFHey  GFwwiul (Beiten  @GSlLITenevoruledr
SIQLILIEHL_UT6D THITLOEIHTTT HTH&H6L OEE QULDSH BTG
QUUSOBTETOMILL L &I DIH6  JQLILenLUNed DF60  eUpdHBHle0  FTFw
QIFTIenel  (LPIQUIMBILD  Blemeouled SHBH B  GlbbHlemeouled  GLomeeudr
GNILIUTenew LIRS EHHEG GITHIONS DIHTIT HBFIOUID 6TFIT6)ULDEHEH W]
HTEHFH60 QFuINSHTH FamIUL|6ITeN Gl (LI 6001 SHMLWITH 9 _6iT6NG|,
IBHHHHHHTH Sevenev. Gogvild SIDeIHTIHD, LeISHTITen FGHTHIMHLD
Cxibghl  B).1D.6T6w1.861/2016  HTHHL OQFUIH  MIHTIDT  Gogyi  eT60m
alenbLenad OCFUIFHL  Cosmlfl oiHeir  SpgliemLuled 25.01.201760  ORIHTTT
Cogat et 2 SHFHTey LIBUISSILL BHeTH. DHehT LB OIS
ST  FmpHe0  GIHTUPSGHMI  HTHHO  QFUINSBEG — eUTUILILSH6IT
QUPRIBLILLIQHHSH CUTHID Fnl WWIHTIT HILLTN6D FnBH60 618TOULDEH G
HTHH60  GFUIWLILLalevensv. 6160186l  HMFIOUWID  Fn(HFHe0  618TEULDSEH W]
HTHHL QFUINSBEH DD  CHL (BHelTendHl  JBHHHHHHTH  ER606M6V.
Cosvild eIy Goggi stedr alleNMbLema OFUIWINLL L L6t 2 L emguiTd
LOEDISH T T S| L GgLienent 6116 LD HITEEH6V Q&FWIWILILILTLD6L
LDISTF(HHEG AMHSUUBBIW  eNuFmiseT OHALTHHTe0 Pl BFLIme HTEHBH6D
QFulweNevemey  6T6e0IMI  DIHTIT  UTHL L HID  JBHHHHHHTH 6066V,
gOleurelled LOEISTIT @(H eUPHBMIEhT 61638 Hlemsvuled ieuHHG CLoBaemiL
IILITBIG 61T Q& flwirosd Cumuiell’ L e QUTSHIL_ L FHILD
IBHHHHHHTH QPevenev. Gosud  eIHITeIHTIT  HIULT6L  WHTIT
IpSHBWIEhT 6160l Hlewevulsd et Gogyyres  ellembyend  GEFuIwliil L
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Nedtenit 20  QUHLMIGHET HTOSHTIOHIONS HMFOWID FnBFH0  61FHT6ULDSHGHM]T
HTHHL FuIasTs CFfalbgienenems GUTHIHH SHMOWLTS L CFLen6
O falsgieien Hensoulsvid, QDODINITHIS JBHHHHBHHTEH 60NV  61651EMH
@BHSIDSIBID S LoTel bBBH."

8. The learned counsel for the petitioner submits that the Court below has filed
to note that the suit is of the year 1986 and was re-numbered in the year 2005 as
0.S.No.251 of 2005. It is submitted that this aspect has not been considered by the
Court below. The Court below has also not considered the order passed in [.A.No.
927 of 2016 on 25.01.2017, whereby, the status of the petitioner and the petitioner's
brother [seventh defendant] were recorded as "majors" and a consequential order was

passed in [.LA.No.861 of 2016, discharging the guardianship.

9. It is submitted that even though the trial had commenced, the petitioner was
unaware of the Memo, which is said to have been filed on 13.08.1991 by the
petitioner's paternal uncle and the father of the petitioner, namely, defendants 5 and 6
for themselves and for the minors, whereby, they agreed to submit to the decree as
far as Item Nos.31 to 34 are concerned. It is submitted that above said undertaking is
not binding on the petitioner and his brother in view of Order XXXII Rule 7 of
C.P.C. Therefore, it is submitted that the impugned order passed by the learned
Principal District Munsif, Dindigul, is liable to be interfered with under Article 227

of the Constitution of India.
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10. Per contra, the learned counsel for the respondent/plaintiff submits that the
above said Memo, dated 13.08.1991, is binding on the petitioner and his brother
[seventh defendant]. That apart, it is submitted that the after the guardianship was
discharged and the age of majority was declared, the petitioner and his brother
[seventh defendant] filed a written statement on 14.06.2017. It is submitted that in
the said written statement, there was no whisper about the Memo, dated 13.08.1991.
Therefore, it is submitted that the question of allowing the petitioner to file
additional written statement does not arise. Hence, the leave has been rightly

rejected by the Court below.

11. That apart, it is submitted that the properties in Item Nos.31 to 34 itself
were purchased during the pendency of O.S.No.251 of 2005 [formerly O.S.No0.259 of
1986]. Therefore, no useful purpose will be served even if the impugned order is
interfered with. It is further submitted that the respondent had also filed C.R.P.
(MD)Nos.1395 and 1939 of 2015, for speedy disposal of O.S.No.251 of 2005 and
another O.S.N0.350 of 2006 and that there were directions issued to the Court below
to dispose the suits at the earliest. It is, therefore, submitted that the intention of the

petitioner is only to delay the disposal of the suits.

12. T have considered the arguments advanced by the learned counsel for the
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petitioner and the learned counsel for the respondent and also perused the provisions

of C.P.C., particularly, Order XXXII Rule 7 of C.P.C.

13. The fate of Memo that was filed by the defendants 5 and 6 i.e., the father
and paternal uncle of the petitioner on their behalf and on behalf of the petitioner and
his brother [seventh defendant] on 13.08.1991, is to be decided by the Court below at
the time of final disposal. Having allowed the petitioner and his brother to be
declared as majors and independently, allowed them to file the written statement, the
Court 1s empowered to grant leave under Order VIII Rule 9 of C.P.C. Incidentally,
this Court has also dealt with the dichotomy arising out of amendment to C.P.C. in
the year 2002 in Muthusamy vs. Thangaraj reported in 2005 (4) MLJ 119 :
MANU/TN/2464/2005 [C.R.P.(PD)No0.478 of 2005, decided on 30.06.2005], in
Paragraph No.8, which reads as under:-

"8.True, as seen from the additional written statement, some new
pleas have also been taken. Whether this new plea will prevent the plaintiff
from succeeding in the case is a matter to be decided at the time of trial, not
at the time of receiving the statement. Therefore, the additional written
statement, wherein an attempt is made to explain the original statement,
giving further particulars, cannot be labelled as entirely a new one,
disowning the original case. In this context, we have to see the relevant

provisions, namely Order 8, Rule 9, C.P.C. Order 8, Rule 9, C.P.C. reads:

"No pleading subsequent to the written statement of a defendant

other than by way of defence to set-off or counter-claim shall be
https://lwww.mhc.tn.gov.in/judis
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presented except by the leave of the Court and upon such terms
as the Court thinks fit; but the Court may at any time require a
written statement or additional written statement from any of the
parties and fix a time of not more than thirty days for presenting

the same."”

It does not say that no application for receiving the additional statement
shall be allowed, after the trial has commenced, unless the Court comes to
the conclusion that in spite of due diligence, the party could not have raised
the matter before the commencement of trial, as provided under Order 6,
Rule 17, C.P.C. proviso. The legislators when amended the C.P.C. thought it
fit not to allow the party to have amendment, as a matter of right, that too in
a case where they had an opportunity to raise the same, at the time of filing
the pleadings. But, when they come to Order 8, C.P.C., no such restriction
has been imposed, thereby giving discretion to the Court concerned to allow
the subsequent pleadings, for which it is not necessary whether that defence
was available on the date of filing of the original written statement or not.
Under Order 8, Rule 9, C.P.C., power is given to the Court to call for the
written statement or additional written statement from any party, fixing time,
not exceeding 30 days, thereby showing the provisions of Order 8, Rule 9,
C.P.C. is liberal in its application, giving wide discretion to the Court,
probably to give a chance to the parties, to agitate their right even raising
subsequent pleas, for which, the Court should not be rigid. The Courts
should exercise their discretion liberally, when it will not affect the right of

the party."

14. In my view, the petitioner and his brother cannot be denied the right to file

additional written statement, as admittedly, the petitioner and his brother were party
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to the proceedings right from the inception of the suit in O.S.N0.259 of 1986, which
was later re-numbered as O.S.No.251 of 2005. At the time when the suit was
instituted, both the petitioner and his brother were minors, they have attained the age
of majority on 04.07.1999 and 20.07.1993, respectively. Whether the petitioner and
his brother are entitled to successfully defend themselves is a matter to be
determined by the Court after trial and final arguments.

15. Further, no prejudice would be caused, if the additional written statement
was allowed. The learned Principal District Munsif, Dindigul, has committed an
error in rejecting the application particularly, after allowing the order to be passed in
[.LA.N0.927 of 2016, merely, because the written statement was filed after declaration
of the petitioner and his brother as majors, would not mean the circumstances, as in

this case, leave cannot be granted for filing additional written statement.

16. Therefore, for the above said reasons, in my view, the impugned order,
dated 06.02.2023, passed in [.LA.No.71 of 2023 in O.S.No0.251 of 2005, is liable to be
set aside. Accordingly, it is set aside. [.A.No.71 of 2023 in O.S.No.251 of 2005
stands allowed. The additional written statement filed by the petitioner and his
brother [seventh defendant] shall be taken on record. If the Court desires, additional
issues may be framed. The learned Principal District Munsif, Dindigul, shall
thereafter, endeavor to proceed with the trial in O.S.No.251 of 2005 and dispose of

the same as expeditiously as possible, preferably, within a period of six months from
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the date of receipt of a copy of this order.

17. This Civil Revision Petition stands allowed with the above observation

and directions. No costs. Consequently, connected Miscellaneous Petition is closed.

NCC :Yes/No
Index : Yes/No
Internet : Yes/No
smn?2

To

The Principal District Munsif,
Dindigul.
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C.SARAVANAN, J.
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