C.R.P(MD)No.896 of 2023
BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 31.03.2023
CORAM
THE HON'BLE MR.JUSTICE C.SARAVANAN
C.R.P(MD)No0.896 of 2023

and
C.M.P(MD) No.4124 of 2023

1.Devaasirvatham

2.Suganthi ...Petitioners/ Petitioners/
Defendants
Vs.
Vethamuthu ...Respondent/ Respondent
Plaintiff

PRAYER: Civil Revision Petition is filed under Article 227 of
Constitution of India, to set aside the fair and decreetal order dated
14.10.2022 made in [.LA.No: 182 of 2022 in O.S.No. 43 of 2016 on the
file of the District Munsif Court Paramakudi.

For Petitioners : Mr.D.Senthil

ORDER

The present Civil Revision Petition has been filed against the fair
and decreetal order, dated 14.10.2022 made in I.A.No: 182 of 2022 in

0.S.No. 43 of 2016 on the file of the District Munsif Court Paramakudi.
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2. The petitioners are the defendants in O.S.No.43 of 2016 filed by
the respondent before the District Munsif Court, Paramakudi. The said
suit was allowed by the Trial Court earlier by its judgment and decree,
dated 25.11.2018. The relevant portion of the judgment and decree reads
as under:

"1. 8o QULPE S LG HUITS BIPB 6O U
DDIDDHIHBLILIBBIBSI.

2. pu.gr.y.360, X, X1, X2, X3, X4, F, C, D 1601 106m607
676007, 1 360 G B BITL QU J6TT6NT LGB! UTHIB S
LITSHHIUIOTeNH| 61601 MeMIDLend  CIFUWISID, GomLig — GCIFTSHH]
CLITMISSHI  UTHIUITT  DIDILINISHSHED  Heml_Uilewl_ chFe0 OFUILIG
LTS 67601 LTSl e 6155 61D BIBST
2 MIGHBIGBL L emeT LIBLIIGSSHID HILIISHSBLIIBB)BEI.

3. mw.agr..36, E, X, XI, X2, X3, X4 e1601 106meor 676007,
1360 @i’ ® ST iguierier LGSl CLTBIGSI NS
SONOBLIY  OFUILILIIB BB,

4. eurml  Cammiflujerion  CFUWIIIISSHISHL L 6m6rT  LIABTTLD
CLITBISH S UPHE HOVTEIBLIQ  CIFUNLILIIBD)BSI.

5. [BADT.FT. 4.3 SITLILITN0TUI6 e SIBIBLOTEBTELL.

6. SILULIOTIHET  SeUTeUiH6T  ClFeveyH  ClBHTemBEMILI
SIUTUTEH BT IBMISCIBTOTION 2 _SHTaill LIBBIBEHL.”

3. Aggrieved by the same, A.S.No.33 of 2019 was filed before the
Sub Court, Paramakudi. The case was remitted back with certain
direction. After the case was remitted back, the petitioner herein filed
[.LA.No0.182 of 2022 under Order 6 Rule 9 of C.P.C to appoint an
Advocate Commissioner. The relevant portion of the impugned order

rejecting the request of the petitioner for appointing an Advocate
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Commissioner under Order 26 Rule 9 of C.P.C. reads as under:

"5. Point for consideration:-

Whether earlier advocate to be appointed as
commissioner to inspect the suit property and note down
physical features with the aid of FMB as prayed for the
petitioners?

a. It is the case of petitioner that writers Inspecting the
suit property with FMB measurements this suit cannot be
decided. Hence, to note down present physical feature and
adjacent lands with surveyor advocate commissioner in be
appointed.

b. The case of the respondent, who is plaintiff in the
suit, is that in order to drag on the suit this petition is filed
and already advocate commissioner report in detail has been
filed and that also not objected by the petitioners. In the AS
No 33/2019 there is no direction to obtain new advocate
commissioner report.

C. Considering petition and counter averments and
submissions of both side, this court finds that the main suit is
remanded back for fresh trial in respect of portion mentioned
as X,X1,X2,X3,X4 in EFCD in earlier advocate commissioner
report after amending plaint for mandatory injunction. The
first appellant court remanded the suit based upon earlier
commissioner report. It is seen that the petitioner did not
raise any objection as stated in this petition before trial or
first appellant court. Now the petitioner cannot ask for new
plea for appointing advocate commissioner to measure the
property with FMB measurements.

d. The prayer of appointing earlier advocate
commissioner, for the reasons stated in the petition, is first
time raised in this case that too after first appellant court
remanded the suit. Further in the first appeal judgment no
remark of mistake or incomplete in earlier advocate
commissioner report and plan are mentioned. The reason
stated by the petitioner for appointing Commissioner is not
satisfactory.

6. In the result, for the above said reasons, this petition
is dismissed. No costs."

https://www.mhc.tn.g%//'@/judis



C.R.P(MD)No.896 of 2023

4. The present Civil Revision Petition has been filed challenging

the same.

5. It is submitted that the Commissioner was appointed and the
petitioner had also given a report at the original stage before the suit was
disposed of earlier by its judgment and decree, dated 25.11.2018. It is
submitted that the petitioner had also filed his objections and the trial
Court had partly allowed and partly rejected the claim of the respondent.
It is submitted that in view of the dispute between the parties, it was just

a necessary that Advocate Commissioner was required to be appointed.

6. I perused the impugned order and perused the judgment and
decree of the trial Court and that of the appeal remanding the case based

on the Advocate Commissioner report.

7. In my view, there is no merit in the civil revision petition. It is
open for the petitioner to question the creditability of the Advocate

Commissioner’s report which was given earlier.
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8. Therefore, the present Civil Revision Petition stands dismissed
by directing the District Munsif Court, Paramakudi to dispose of the suit
pursuant to the remanding order as expeditiously as possible preferably
within a period of 9 months from the date of receipt of copy of this order.

No costs. Consequently, connected miscellaneous petition is closed.

31.03.2023
NCC : Yes/No
Index : Yes/No
Internet : Yes/No
sn
To

1.The District Munsif Court Paramakudi.

2.The Section Officer
Vernacular Section,
Madurai Bench of Madras High Court,
Madurai.
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C.SARAVANAN.J.
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C.R.P(MD)No0.896 of 2023

31.03.2023




