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PRAYER: Writ Appeal has been filed under Clause 15 of Letters Patent to set

aside the order, dated 08.04.2022 made in W.P.(MD)No.4042 of 2020 on the

file of this Court.
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W.A.(MD) No.368 of 2022
& W.P(MD)No.12921 of 2022

PRAYER: Writ Petition has been filed under Article 226 of the Constitution of
India, to issue a Writ of Certiorari, to call for the records relating to the
proceedings of the third respondent made in Na.Ka.No.4214/2020/A4, dated

07.06.2022 and quash the same.

For Petitioner : Mr.K.Govindarajan
for Mr.B.Ponnupandi

For R1 to R3 : Mr.S.P.Maharajan
Special Government Pleader

JUDGMENT

[Judgment of the Court was made by D.BHARATHA CHAKRAVARTHY, J.]
A. The Writ Appeal & The Writ Petition:

1. This Writ Appeal is directed against the order of the learned Single
Judge dated 08.04.2022 made in W.P.(MD)No0.4042 of 2020 in and by which

the learned Single Judge had dismissed the writ petition filed by the appellant.

1.2 In the writ petition, the appellant had challenged the order of the
first respondent namely the Additional Chief Secretary, Tourism, Cultures and

Religious Endowments (RE3-1) Department, Secretariat, Chennai, dated
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19.02.2020 in G.O(Permanent)No.56 and the consequential order of the third
respondent, namely, the Joint Commissioner in Na.Ka.No.8733/18/Aal,

dated 24.02.2020.

1.3. By the said orders, in a revision preferred by the appellant
against the order of the second respondent namely, the Commissioner of HR &
CE (Admn.) Department, Chennai-34 in partly allowing the appeal and
remanding the matter back to the third respondent, the first respondent
himself had granted the relief in favour of the fourth respondent by directing
he also be appointed as an Additional Hereditary Trustee. Thereafter, a
consequential order dated 07.06.2022 was also passed by the Joint
Commissioner of HR & CE (Admn.) Department regarding the details of the
joint trusteeship which is impugned in Na.Ka.No.4214/2020/A4. Against
which, the appellant had filed W.P.(MD)No.12921 of 2022. The said order is
only a consequential order and it depends upon the decision of this Court in
the above writ appeal and as such the said writ petition is also tagged along
with the writ appeal and both the matters are taken up together and are

disposed of by this Common Judgment.
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B. Facts in Brief:

2. The brief facts leading to the filing of the writ appeal are that
Arulmigu Marriamman Temple situated at Manapparai Town, Trichy District is
under the administration of Hereditary Trustee. The appellant's grandfather
one Rajagopal Naidu was declared as the Hereditary Trustee of the Temple by
the judgment of the learned Subordinate Court, Trichy in O.S.No0.97 of 1963.
The said Rajagopal Naidu died in the year 1984 leaving behind two sons
namely, Veerasamy and Varadarajan . The said Varadarajan, who is the fourth
respondent herein got into Government service and therefore, he gave 'No
Objection Certificate' and consent in favour of his brother Veerasamy to be

appointed as Hereditary Trustee.

2.1 Pursuant thereto by a specific order passed under Section 63(b)
of the Tamil Nadu Hindu Religious and Charitable Endowments Act, 1959
after due adjudication in O.A.No.20 of 1986, the appellant's father and the
brother of the fourth respondent Varadarajan, namely, Veerasamy was held to
be the Hereditary Trustee in view of the earlier decision in the suit and it was
held that the appointment could be made under Section 54 of the Act. As a

matter of fact, it is specifically held that the devolution of trusteeship passed
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on to the legal heirs in an unbroken line of succession and as such the said
Veerasamy is entitled to the declaration as sought for. Pursuant to which, the

said Veerasamy was functioning as the sole Hereditary Trustee.

2.2. Whileso after his retirement from government service, the fourth
respondent filed a revision petition before the third respondent in R.C.No.
10421 of 2001 to declare him as the Hereditary Trustee of the temple. The said
revision was dismissed by order dated 07.07.2004. Against the said order, a
further revision was preferred on the file of the second respondent, namely,
the Commissioner, in R.P.N0.205 of 2004. The said R.P.No.205 of 2004 was
dismissed by order dated 14.09.2005. The relevant portion of the said order

reads as hereunder:

“But the right to hold office can only be in accordance with
the law of succession. Unless it is joint right. I, therefore, see no
illegality in the impugned order passed by the Joint Commissioner,
HR & CE Admn. Department, Trichy and it is hereby confirmed. If
at all the petitioner intends to make a rival claim to hold office as
Joint Hereditary Trustee along with the respondent herein, he may
file a regular suit before the competent Civil Court having
jurisdiction, if so advised. In fine, the Revision Petition be and is

hereby dismissed.”
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2.3 Challenging the same, the fourth respondent filed writ petition
in W.P.(MD) No.39570 of 2005. Whileso on 27.11.2010, the father of the
appellant Veerasamy, the sole Hereditary Trustee died. On 08.12.2010, the
fourth respondent once again filed a fresh petition before the third respondent
to appoint him as the Hereditary trustee. The appellant also filed an
application to appoint him as the Hereditary Trustee. On 24.04.2011, two
separate orders were passed by the third respondent in the applications. The
application filed by the appellant was allowed appointing him as the
Hereditary Trustee as he was next in line of succession of the deceased
Hereditary Trustee Veerasamy. By another order, the claim of the fourth
respondent was rejected on the ground that any rival claim as to the
Hereditary Trusteeship can be made only before the competent civil Court and

it is not within the remit of the third respondent to decide such rival claim.

2.4 Immediately thereof, the fourth respondent also filed a suit in
0.S.N0.362 of 2011 to declare himself as the Hereditary Trustee. At the same
time, the fourth respondent also filed two appeals in A.P.Nos.7 of 2013 and 8
of 2013 against the orders of the third respondent. By two distinct orders, the

second respondent dismissed A.P.No.7 of 2013 filed against the appointment
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of the appellant as Hereditary Trustee with a direction to the fourth

respondent to approach the civil Court.

2.5 As far as the order passed rejecting the claim of the fourth
respondent, A.P.No.8 of 2013 was partly allowed by remanding the matter
back to the Joint Commissioner, the third respondent to consider the case
afresh. It is useful to extract Paragraph No.3 of the said order, which reads as

hereunder:

“3. I heard Thiru E.Ganesh, Counsel for the petitioner and
perused the relevant records. The appellant's elder brother
R.Veerasamy was recognized as Hereditary Trustee of the temples
with the consent of the appellant and other legal heirs of Rajagopal
Naidu. However, the right of the petitioner has not been extinguished
in view of the consent given him in favour of his elder brother but the
succession to the office shall be decided in accordance with Hindu
Succession Act. The Joint Commissioner without consider the claim
of the appellant as per the Hindu Succession Act rejected the claim

of the appellant.”

2.6 Thereafter, once again the third respondent decided the issue
and rejected the case of the fourth respondent by an order dated 29.07.2013

and the relevant portion of the order reads as under:
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“ 260160 DISIITLY CFUILICILIL 6)606m6V. Bbplenevuiled
DB Y T.UT BT TEW6T B35S CHTUIVIB S LIFIDLIGOT SDIBBIBTIEVT
UTAGSITITS LBl  CFUINSTEY B BHCHTUINISES — L6V6i  JHILOleVM6V.
BIIITESHH0  FSBOBOT  GBLIL.  UTUILILE6ET 2 _61TeNe. @b  BlhSEBmule e
DBEBIBTUVT 2 Moo  LITIDLIEDT H6iTenlD 260l Ik 6T6TLIen LOL (BOLD  Bemevor
DYEDGTILITTEY — (WpIg6))  CIFUI  @uieVnd — LITIDLIGDT — SYBBIGT6I6VT  6uTfgifenip
GHGH  LgFFemer  gmLiger  SiGemer  Helled  Balweipe Bl ApevBip
BSHHIGCBTeTeT  @uieond. ey, yemevornsi R.P.204/2004  mrar.09.09.05
wpmpnd  yewewrsi  A.P.8/2013 112 prenr 28.02.2013 =y#ls Gl jseried
2 _salyeill L Lig DB DT UTHTTEI60 U] Caomifléemas CIBITL_TLITSH
FIDIDBSLILIL L. FeileD  BDHIDHIBSHFI0 — MPHG — HTHBD  QFUIn  Lflsmyb

Bolp& B meen SeymsbsII B Bbey wplge)y CFUILIILIGBBS.L]

2.7 Once again, the fourth respondent filed an appeal to the
Commissioner. In the appeal, once again, the second respondent partly
allowed the appeal and remanded the matter back. While so remanding, the
second respondent also directed the fourth respondent to withdraw the writ
petition and the suit which was filed and pending. It is useful to extract the

order passed by the second respondent which reads as hereunder:

Page 9 of 31

https://lwww.mhc.tn.gov.in/judis



W.A.(MD) No.368 of 2022
& W.P(MD)No.12921 of 2022

“....In view of the above order, this forum while
disposing the A.P.8 of 2013 filed by the petitioner,
directed the Joint Commissioner to decide the petitioner's
claim in accordance with Hindu Succession Act. But the
Joint Commissioner failed to do so.

Therefore, the impugned order suffers from
infirmity as stated above and liable to be set aside.
Accordingly, the order dated 29.07.2013 of the Joint
Commissioner, Trichy is hereby set aside and the matter
is remitted back to the Joint Commissioner, Trichy for
fresh disposal. The Joint Commissioner, Trichy is
directed to decide the claim of the appellant in
accordance with the Hindu Succession Act, if the
appeallant files an undertaking affidavit to withdraw the
pending writ petition and O.S. filed by him. With the
above direction the Appeal Petition is disposed of.”

2.8 Aggrieved by the fact that inspite of the considered decisions of
the Joint Commissioner, the second respondent remanded the matter
repeatedly, the appellant filed a revision petition before the first respondent
Government stating that such a remand was unwarranted. While considering

the revision against the remand order, by G.0.No.56, dated 19.02.2020, the
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first respondent set aside the order of the second respondent dated
18.08.2014, but however directed that the fourth respondent also be
appointed as Hereditary Trustee. After discussing the facts and the previous
proceedings and the submissions made on either side, the reasons are
mentioned in paragraph Nos.15 and 16 which are extracted as hereunder:

“15.Fmiiey  wayeiled CBMalsbslin’ L Sryensiser, GbJly  eFmyeneruier
Curngl  Fgmuiey  ISTIT  BIib.YT.60.6T610.6 1060l 6Tei DB 606wl HFLiLileD
6T(BSHBIDTHBLILIL L UTSHLD, 6IHITLOSDISBTTIT DB BIT. U ST TE60T SILILI6D
61(BSHHI6MTEHBLILIL L QUTHLD  OBWID  FIOTLAGSLILIL L TIPS BILTEY  LITHLD
YBlIBenD  CIBTL LWL LI ApsV Y ecoTmibefledr DLiLiswL ufley SBCBIey yuie)
CFUILICILI L &) BIBFF] FTiL BIHIaBSHH0 HTHH0 GFunumn’t O.S.No.97 of
1963 6upsdled 5D hECHTUINIBSH B B.JTEgCHTLTED [BIUYB  6TETLIUT LITIDLIEDT
DIBBIBTUGVT  6T60T  MGMDLINS  GFUILIIIL L TT. BB JTegCBMLITe) BB  DHUTH6IT
wenwiBGLUsr  @eugsl  UTAESTTTSN0T  QemFe) L 60T  DUJHI  (APSHDH  LDDH6IT
DB Bym.efyraFms] [BruB  eT6IT LITIDLISDT  YBBIBTNGVTTS  [BIUILOSSBLILIL (BTN
DB BIT.UTHITEI6T  DHUTHNT  JFHL Lol BbS BTTOTSHT0 DUTHI  APDHSD
FCH1HIT  Hh.Br.ofyrFrs  BIYE  HUTBDET  LIFIDLIDS  DYBEIBTUSVTTS
BULIOIUSBS Bewaey ClsMesmieeni. &Ll Usoflilelmbs @uley GLmbBm LT
DB JTeCsmLTed  Brujbeledr  UTHIHSIFT — T60IBB  DHQLIIGNL UT6D  H6EOTMEITLILD
LITIDLIGDT  DYBBIGT6NGVTTS  [BlUoeond GlFuiul Couewr(Bld oTeord Gl jerrenmi.

16.  Guomsewi  Gpmlewevuilsd,  Fib. 2y T.60f. 61610.0) 1060l 6TeiTBL  eMLoewl]
I60ILISNT @b FLOUI SYBBHeNeVSEIBTomL &1 FLL D 1959, FL L Luifley 114-651 Bl
QAL  FHTHEBO  CFUN L Fgmiley  wepielenes  GLOMBTEDILD  UTHIED],
GTHITUTHINT — OBMID — YUWTBRIGET — DHQLIIewL_Ufled — D&k FUIDTSELD,
BOUGT(PL DID  LIfFeveme  GFUIBSS. LIlFvensiis@Ll  Ulsisr, HpFF  1oTeL L LD,

W6WTLILIT6NM  [B&T  OBMID I L 1D, BTG  omAWIDIoeT  BHli5d&CHmuievish e
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LITIDLIGDT  DYBBIGTIVT  eumfgifentp GBI TTE @bdhl FIOUI DYBBI6n6VS MBIl BH6rT
FULb 1959, FULluifley 54(4)-e01 Blp @bkl FIOUI SYBBIGDEVUIGDIND  6M600TULIT
yrifleteonr.31/2013  wrer  18.08.2014-60  Lpindssinn’L. 2 _SgHgemed  [Jodk
CFUIB, BSHBECHTUIVNSG — gBBOTERl  LIFIDLSDT — SBEIGTIVITS 2611617
DI 241.6f 61600. 6106wl TeiB);  Mioemwf]  eTedLINIBL 0T  Demewnbhl  GIFUIEOLIL
DB BIT.UTHITEI6N  6THLIIHIUJD — LITIDLIGDT — YBBIBTUGVTTS  BUIDETD — GFUIH]

G YenenuiBas)ms.L]
Consequent to the said direction, another order was passed by the third

respondent dated 24.02.2020 by implementing the said order.

C. The Writ Petition and Findings:
3. Challenging the above said G.0.Ms.No.56 dated 19.02.2020 and
the order dated 24.02.2020, the writ petition in W.P(MD)No0.4042 of 2020 was
filed. The writ petition was resisted by the official respondents as well as the

fourth respondent.

3.1 The learned Single Judge by the order dated 05.04.2022 held
that the third respondent/Joint Commissioner had no power to decide the
inter se dispute as to who can succeed to the office of the Hereditary Trustee
and that the same should have been relegated only to the civil Court. The

learned Single Judge held that the order of the Government holding that the
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fourth respondent can be made as co-hereditary trustee cannot be said to be
beyond the scope of the appeal petition filed by the appellant. The learned
Single Judge held that both the appellant as well as the fourth respondent
have a fair chance to succeed to the office of the Hereditary Trustee and the
issue is required to be resolved by filing a civil suit. By holding so, the learned
Single Judge dismissed the writ petition upholding the order of the first

respondent.

3.2 The findings of the learned Single Judge in Paragraph Nos.47 to
50 are extracted hereunder for ready reference:

“47. If the office of the Hereditary Trustee is vested with only
one person from the family, the next in line of succession was entitled
to succeed and not the person who had chance to succeed earlier.
The order of the respondent holding that the fourth respondent can be
made as Co-Herediary cannot be said to be beyond the scope of the
appeal / petition filed by the petitioner challenging the order of the
second respondent Commissioner.

48. Thus, a reading of the above Judgment makes it clear that
the third respondent Joint Commissioner has no power to decide the
inter se dispute as to who is the succeed to the office of the
Hereditary Trustee. If there are rival claims to the office of the
Hereditary Trustee, it is for the authorities either to ask the parties to

move Civil Court to have their rights decided and declared or appoint
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a fit person or allow both the parties to function as Co-Hereditary
Trustees. In the present case, there is no allegation of
mismanagement. Therefore, there is no necessity to appoint a fit
person.

49. Power under Section 114 of the Tamil Nadu Hindu
Religious and Charitable Endowments Act, 1959 is wide. It cannot be
said that the said power was exercised incorrectly by the first

respondent Additional Chief Secretary.

50. Both the petitioner and the fourth respondent have a fair
chance to succeed to the office of the Hereditary Trustee. On the
demise of the petitioner's father and the fourth respondent's elder
brother, the dispute between the petitioner and the fourth respondent
is required to be resolved in the manner in which the issue was
resolved on an earlier occasion, t.e. by filing a Civil Suit. Therefore, I
do not find any reasons to interfere with the impugned order of the

first respondent.”

3.3. Aggrieved by the same, the present appeal is filed.

D. The Submissions:
4. Heard Mr.S. Parthasarathy, the learned Senior Counsel appearing
for the appellant as well as the petitioner in both the cases and

Mr.S.P.Maharajan, the learned Special Government Pleader appearing for the
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respondents 1 to 3 in both the cases and Mr.G.Prabhu Rajadurai, the learned

counsel appearing for the fourth respondent in both the cases.

4.1 Mr.S. Parthasarathy, the learned Senior Counsel, taking this
Court through the events as above, firstly would submit that the right of the
petitioner to became hereditary trustee stood crystallized by the order dated
09.09.2005. He would submit that even though the right of the fourth
respondent cannot be treated as extinguished, vis-a-vis, the temple when he
claimed co-hereditary trusteeship, the same stood rejected and the hereditary
trusteeship of Veerasamy stood confirmed. Thus when Veerasamy died, as per
the scheme framed, the person who is next in the line of succession alone is
entitled to be appointed as Hereditary trustee and accordingly, the appellant
was appointed as Hereditary Trustee. The challenge to the appellant's
appointment as Hereditary Trustee was also upheld and the matter has
attained finality. However, when the said matter has attained finality, and in
respect of the claim of the fourth respondent to appoint himself as the
Hereditary Trustee when an order has been passed in A.P.No.8 of 2013

remanding the matter back to the Joint Commissioner and the Joint
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Commissioner has categorically held that any counter claim or contentious
claim in respect of the Hereditary Trusteeship can be made only by filing a
civil suit, by the second remand order dated 18.08.2014, the Commissioner
failed to consider his own earlier order dated 09.09.2005, wherein he himself
has directed the said Varadarajan to approach the civil Court and that when
the fourth respondent/Varadarajan has already approached the Civil Court,
he has directed him to withdraw the suit as well as the writ petition and once
again remanded the matter. Even if the appellant had again gone back to the
third respondent, no order appointing the fourth respondent could have been
passed. In that view of the matter aggrieved by the repeated remands when
the revision is preferred, beyond the scope of the revision, without adducing
any reason whatsoever, the first respondent simply directed that the fourth
respondent be appointed as a Co-Hereditary Trustee. Absolutely, no reason
whatsoever is given explaining any suggestion or rule by which, the claim of
the fourth respondent is allowed. Therefore, the learned Senior Counsel would

pray that the learned Single Judge ought to have allowed the writ petition.

4.2 Mr.S.P.Maharajan, the learned Special Government Pleader

appearing for the HR & CE would submit that the learned Single Judge
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himself has held that the first respondent has exercised his power under

Section 114 of the Act which is wide enough to pass such orders.

4.3 Mr.Prabhu Rajadurai, the learned Senior Counsel appearing for
the fourth respondent would submit that even as per the order dated
09.09.2005 it has been categorically held that the right of the fourth
respondent has not extinguished by the consent given by him. The concept of
appointing Hereditary Trustee by next in line of succession has a special
meaning and it does not mean that the son of the deceased Veerasamy alone
to be appointed. In that view of the matter when two persons claimed
Hereditary Trusteeship as in line of succession after the death of the father of
the appellant and brother of the fourth respondent in the year 2010, the third
respondent ought to have relegated the parties to the civil Court and ought not
to have appointed the appellant as the Hereditary Trustee. In that view of the
matter, the order passed by the Commissioner of HR & CE remanding the

matter back cannot be faulted with.

4.4 Mr. Prabhu Rajadurai, the learned counsel would submit that the

suit and the writ petition was withdrawn only on account of the order of
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remand passed by the second respondent. Therefore, in the facts and
circumstances of the case, when the fourth respondent who does not have any
other legal heir is only praying that he also be allowed to be a Co-Trustee till
his lifetime, no exception whatsoever can be taken in respect of the order
passed by the first respondent Government in permitting him to be a Co-
Trustee. As a matter of fact, the fourth respondent has offered that he will be a
nominal Co-Trustee and will not even interfere the day to day administration
is also rejected by the appellant. In that view of the matter, he would submit
that when the learned Single Judge has refused to interfere with the order
passed by the first respondent, this Court need not interfere and the appeal

be dismissed.

4.5 The learned counsel would rely upon an order of the learned
Single Judge in W.P(MD)No.7997 of 2018, dated 22.02.2019 for the
proposition that when there is a genuine rival claim, the authority should
divorce himself of the jurisdiction and relegate the parties to civil Court. The
learned counsel also relied upon the Judgment of the Hon'ble Supreme Court
in V.S.Thiagaraja Mudaliar Vs. Bava C. Chokkappa Mudaliar andothers’

for the proposition that the parties have to be relegated only to the civil Court.

1 (1974) 2 SCC 58
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He also relied upon the Judgment of this Court in Chettimai C.Nanjappa
Chettiar (deceased by L.R.) Vs. S.N.Kuppuswami Chettiar’, whereunder a
learned Single of this Court has held that if a person barters his right to be
appointed to the office of the Hereditary Trustee for no value for the time
being, it would be of no consequence and he will be entitled to insist and claim

his right as a successor, ignoring such release or relinquishment.

E. The Discussion & Findings:
5. We have considered the rival submissions made on either side

and perused the material records of the case.

5.1 The question that arises for consideration in the appeal is that
whether or not the order of the Government, the first respondent herein in
appointing the fourth respondent as Co-Hereditary Trustee in the revision

petition filed by the appellant against the order of remand is sustainable?

5.2 Firstly, the right of the appellant and the fourth respondent's
family members to be appointed as Hereditary Trustees to the temple got

crystallized in O.S.No.97 of 1963. Pursuant to the decree of the civil Court, the

2 1985 (2) MLJ 154
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grandfather of the appellant namely Rajagopal Naidu was appointed as the
Hereditary Trustee. When he died in the year 1984, in an application filed
under Section 63(b) of the Tamil Nadu Hindu Religious and Charitable
Endowments Act 1959 by order dated 18.07.1986 in O.A.No.20 of 1986, the
father of the appellant namely Veerasamy was declared as the Hereditary
Trustee. When the fourth respondent reclaimed the Hereditary Trusteeship
from the said Veerasamy, after a period of 17 years after he gave the consent
on account of his choosing the Government service over the trusteeship in the
temple, it is categorically held that the office of the trusteeship was not jointly
held. It was further held that when the temple is managed by the sole
hereditary trusteeship and when the fourth respondent brother has been so
declared, the fourth respondent who is making a rival claim as against his
own consent after a lapse of 17 years can seek his remedy only through a
competent civil Court and not by any other process. It must be seen that the
fourth respondent did not file any civil suit on the other hand chose to
challenge the said order by way of writ petition it was also ultimately

withdrawn by him and thus, the said order had become final.

5.3 Further, after the death of the father of the appellant, the fourth
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respondent once again staked his claim by filing proceedings before the third
respondent. The third respondent independently dealt with the claim of the
appellant and recognized him as Hereditary Trustee since after the death of
the said Veerasamy, the person next in line of succession namely, the
appellant was entitled to succeed as the other legal heirs of the said
Veerasamy, has given consent in his favour and as such recognized and
declared him to be the official trustee. In that view of the matter, when it is
only the appellant who is making a rival claim was relegated to approach the

civil Court.

5.4 As a matter of fact, the learned Senior Counsel appearing for the
fourth respondent relied upon the order of the learned Single Judge in P.Durai
Raj case [W.P.(MD)No0.7997 of 2018] and even the relevant portion of the order
of the learned Single Judge in Paragraph No.8 reads as follows:

“8.....Mere raising of rival claim by itself, will not denude
the authority of its jurisdiction to decide the matter. It is quite
possible in some cases a rank stranger or inter-loper may set up
a rival claim that he is also a hereditary trustee. Hence, in the
very nature of things the authority will have to see if there is a
bona fide dispute with regard to the claim over hereditary

trusteeship that involves taking of evidence, documents will have
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to be marked and only thereafter, the authority can come to a
decision as to whether there is any rival claim. Once the
authority comes to the conclusion that there is a rival claim, he
will have to divorce himself of the jurisdiction to decide the matter

further and relegate the parties to go before the Civil Court.”

5.5 Thus it can be seen that when already the authorities have
decided the issue and directed the fourth respondent herein to approach the
civil Court, once again without any bona fide whatsoever the issue has been
raised. The retirement of the fourth respondent from government service will
only entitled him to pension and the release from the rigours of Rule 11 of the
Fundmental Rules requiring his full time at the disposal of the government,
but will not in any manner automatically set at naught the findings of the
statutory authorities and bring all issues at large so as to make it a bonafide
issue. In that view of the matter, just because the fourth respondent has
raised the issue of hereditary trusteeship once again upon the death of his
brother, the appellant cannot be relegated to the civil Court, when otherwise is
the person next in line of succession to be recognized as a Hereditary Trustee

after his father Veerasamy.

5.6 It is further to be noted that it is the case of the fourth
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respondent that 'next in line of sucession' is an issue to be determined not
simply by legal heirship and that the claim of the fourth respondent and the
appellant amounts to rival claim and that it has to be decided only by the Civil
Court. He had also filed O.S.No0.362 of 2011 before the civil Court. At the
same time, he kept on filing appeals to the authorities while the suit was
pending. Therefore, the fourth respondent cannot be permitted to approbate
and reprobate when he contends that the matter has to be decided by the Civil
Court. Ultimately he also withdrew the civil suit though on the direction of the
remand order. If the matter is within the jurisdiction of the third respondent
namely Joint Commissioner then the decision of the Joint Commissioner in
appointing the appellant alone as the Hereditary Trustee and rejecting the
case of the fourth respondent is to be held as correct. If it is the contention of
the fourth respondent that the third respondent has no jurisdiction at all and
that the matter has to be decided by the civil Court then his action of
pursuing the departmental appeals and withdrawing the civil suit, stares on
his face and therefore, he cannot be permitted to raise such a contention. In
that view of the matter, when twice the appointment of the appellant as
Hereditary Trustee has been upheld and repeatedly it became final, the order

of remand passed by the Commissioner is unsustainable.
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5.7 When the commissioner himself has categorically held that it is
a case of sole hereditary trusteeship and any claim would amount to rival
claim and that can be made only by way of filing a civil suit by his own order
dated 09.09.2005, the repeated remands made by the Commissioner

especially by the order dated 18.08.2014 was incorrect in law.

5.8 Accordingly, when the appellant filed an appeal questioning the
order of remand, without upholding or rejecting the claim of the appellant,
even while setting aside the order of the remand, the first respondent, out of
the blue, had simply said that the fourth respondent can also be appointed as
a Co-Hereditary Trustee. The first respondent had not given any reason
whatsoever and the only reasoning contained in paragraph Nos.15 and 16 are
extracted above. The first respondent totally ignored the checkered history of
the Hereditary Trusteeship being determined in O.S.No.97 of 1963 upto the

filing of the suit by the fourth respondent herein.
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5.9 Secondly, the question whether there can be Co-Trusteeship or
sole Hereditary Trustee was certainly beyond the purview of the revision which
was before the Government and has been inter-parties decided as sole

trusteeship.

5.10 Thirdly, when in respect of such rival claims when the law has
been very clearly laid down that when the Board or Commissioner had no
jurisdiction, there was no question of resolving the said issue by the first
respondent Government in the revision arising out of such decision. It is
useful to extract Paragraph No.19 of the Judgment of the Hon'ble Supreme
Court of India in V.S.Thiagaraja Mudaliar (cited supra) :

“ Thus, when the matter has to be decided by the
ordinary civil Court of the land, there is no question of

rendering a decision in a revision arising out of the
order of the Commissioner. “

5.11 In that view of the matter, the first respondent had no

jurisdiction whatsoever and went beyond the jurisdiction under Section 114 of
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the Tamil Nadu Hindu Religious and Charitable Endowments Act,1959 in

appointing the fourth respondent as co-heriditary trustee.

5.12 In that view of the matter, we see that while the learned Single
Judge acknowledged that the matter be decided by the civil Court, at the same
time, the learned Single Judge held that passing such an order was not
beyond the powers of the first respondent Government which in our opinion
are diametrically opposite to each other and having rendered a categorical
finding that the issue has to be gone into only by the civil Court, the learned
Single Judge ought not to have dismissed the writ petition by upholding the
order of the first respondent and accordingly we have no other option than to

interfere with the Judgment of the learned Single Judge.

5.13 The Hon'ble Supreme Court of India, in Union of India &
Others -Vs- N.Murugesan, (2022 2 SCC 25) explained the concept of
'approbate and reprobate' more specifically in paragraphs 26 and 27. The
relevant portion of paragraph 26 reads as under :

“ 26.These phrases are borrowed from the Scots law. They
would only mean that no party can be allowed to accept and

reject the same thing, and thus one cannot blow hot and cold.

Page 26 of 31

https://lwww.mhc.tn.gov.in/judis



W.A.(MD) No.368 of 2022
& W.P(MD)No.12921 of 2022

The principle behind the doctrine of election is inbuilt in the

concept of approbate and reprobate. Once again, it is a

«

principle of equity coming under the contours of common law.

5.14. The conduct of the fourth respondent has along been the same.
When the office of the hereditary trusteeship fell vacant, he gave consent that
his brother could be appointed. After 17 years, he staked claim again to the
office. By the Order dated 09/09/2005, it is held that the temple is managed
by sole hereditary trustee. It was recorded that it was not his claim that that
the trusteeship was jointly held. In that view of the matter, when the eldest
male member was appointed and when he as not suffered any disqualification,
the claim of the petitioner was rejected. It was categorically held that it claim
at best would only be rival claim to be made only to the Civil Court. However,
the fourth respondent did not file any civil suit. On the other hand, leaving his
claim of joint trusteeship, once again staked claim as next in line of sucession,
when the vacancy arose on account of the death of Veerasamy. When the case
was rejected, he filed a civil suit claim on the pretext that it is his rival claim.
At the same breadth he kept on filing departmental appeals on the grounds
that his consent will not amount to extinguishment of right and that his claim

should be considered on the principles of line of sucession. Once again when
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the second remand is made, he withdrew the writ petition where he wanted he
challenged the decision that there can only be sole trusteeship and he also
withdrew the suit where his contention was that of a rival claimant. Even if
the Joint Commissioner had to pass orders on the second remand, he was
bound by the order dated 09/09/2005 of the Commissioner and could not
have held that it is a joint heriditary trusteeship. Having obtained an order of
remand, it was again contended before the first respondent government that it
is a joint trusteeship, based on which the impugned order is passed. Thus, it
may be seen that the fourth respondent was continously approbating and

reprobating. As such, we have no hesitation in rejecting his claim.

F. The Result:
6. In view thereof:
(i) the Writ Appeal stands allowed,;
(i) The order of the learned Single Judge dated 08.04.2022 in
W.P(MD)No0.4042 of 2020 is set aside;
(iij) The Writ Petition in W.P.(MD)No.4042 of 2020 is allowed
quashing the order of the first respondent dated 19.02.2020

appointing the fourth respondent as Joint Hereditary
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(iv) In view of the Writ Appeal being allowed, the consequential

order which is impugned in W.P.(MD).12921 of 2022 cannot

stand and accordingly the said writ petition also stands

allowed;

(v) No costs. Consequently, connected miscellaneous petitions

are closed.
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1.The Additional Chief Secretary,
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H.R and C.E (Admn.) Department,
Chennai-600 034.
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