C.R.P.(MD)N0.883 0

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 10.04.2023
CORAM
THE HONOURABLE MR.JUSTICE C.SARAVANAN

C.R.P.(MD)No0.883 0f 2023
and
C.M.P.(MD)No0.4048 of 2023

S.Velu .. Petitioner
Versus

1.Ramesh Babu, S/0.Anandan

2.Arulappan, S/o0.Matha

3.Arockiam, S/o.Matha

4.Inbaraj, S/0.Matha

5.Chelladurai, S/0.Matha

6.Koil, S/0.Antony

7.John Peter, S/0.Antony

8.Arockiam, S/0.Antony .. Respondents

Prayer :- Petition filed under Article 227 of the Constitution of India, against the fair
and decretal order dated 20.01.2023, passed in Transfer Original Petition No.272 of
2022, by the learned Principal District Judge, Tirunelveli.

For Petitioner : Mr.K.Suresh Subramanian
ORDER
The petitioner, who is the defendant in O.S.No0.376 of 2015, on the file of the
Additional District Munsif Court No.l, Tirunelveli, is aggrieved by the fair and
decretal order, dated 20.01.2023, passed by the learned Principal District Judge,

Tirunelveli, in Transfer Original Petition No.272 of 2022. By the impugned order,
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the learned Principal District Judge, Tirunelveli, dismissed the said Transfer Original
Petition filed by the petitioner, seeking to transfer O.S.No0.376 of 2015, on the file of
the 1* Additional District Munsif Court, Tirunelveli to some other competent Court,
for further proceedings. The relevant portion of the impugned order reads as under:-

"8. After taking into consideration on both side learned counsels
arguments and on perusal of records it found that the petitioner has filed
this petition on two grounds:- The first reason is that the Hon'ble High court
has given liberty to the I respondent that to file appropriate suit in this
matter; but the respondent taking undue advantage by misleading the trial
court and requested that to proceed with the suit as though the liberty is
given in respect of 0.5.376/2015. Another reason stated by the petitioner is
that he has preferred CMA No.16/2022 along with stay application against
the order and the decreetal order passed in 14.1/2020 in O.S.No.376/2015
on the file of Principal Sub court, Tirunelveli and it was posted for process
of service. In the meantime, the trial court has hurried to proceed the case
and if it was proceeds with the trial of the suit, the object of filings CMA will
be defeated. If the petition is not allowed the petitioner will cause prejudice.
The above said reasons stated by the petitioner in the affidavit which
supported with the petition is not sufficient to transfer 0S.376/2015.
However the bounden duty of the petitioner to approach the concern court
and to get the stay order from the appropriate forum. Therefore, the reasons
mentioned in the affidavit by the petitioner for transferring the case from
one court to another court is not sufficient to accept the petition. Further on
perusal of counter affidavit, it found that more than 137 hearings were given
by the learned 1 Additional District Munsif court, Tirunelveli. The petitioner
has not come forward to cross examine PW1I. Under these circumstances, it

is created doubt to the court that due to only drag on the proceedings with
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malafide intention the petitioner has filed this petition. The above said
aspects, this court has come to the conclusion that the petitioner is not
entitled any relief in this petition. Hence this petition is dismissed. During
pendency of the petition, the petitioner has filed 14 2/2022 in Trop No.
272/2022 to stay all further proceedings of O.S8.376 2015 on the file of 1"
Additional District Munsif court, Tirunelveli till the disposal of this Trop No.
272/2022 and ad interim stay till the disposal of the petition. Since the Trop
No. 272/2022 is dismissed today, this stay petition is also dismissed as

infructuous. The point is answered accordingly.

In the result, this transfer petition is dismissed. No costs."

2. The above said suit has been filed by the respondents herein against

petitioner for the following relief:-

"l.audled CFTHHIGHENT CUTBIHSHI (WHeomd eurHBw 2 femowiment
oleoil  ellembLems  UMSIFID  epmISUD, DHeT OHTLIFFHwnes Qb
rslaursCum  Sieurdl  auensWnl &Cenm  sibHald DL chFelld  OFuIuIsH
FLTH 6160 BIbHHT 2 MISHHS S LenL6m LfSTID eupmigub,

20685 aupsddt GFwad OsTmdmU @hs LIFsHard arsdse
QIS 2_HHT6)| QIPHIGSIUD,

3.@DLOT6u0TLIENLOUI b3 LDEAIMLD o FH06Ieud S ([HEHILD @QAHrLI
UflSTImIGsT QIPBISWD @ STLYD, SHTUUTETUID PRSI UTHSH6IT

i sHHHIS Csmerdpriser."”
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3. In the said suit, the petitioner filed [.A.No.1 of 2020 stating that the suit was
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of 1995, for declaration and injunction in respect of the property covered in O.S.No.
376 of 2015 and that the said suit was dismissed on 20.04.1998 and that a further
appeal in A.S.No.44 of 1998 was also dismissed on 14.12.2000, against which, the
first respondent preferred S.A.No.559 of 2001 before this Court and the same was

also dismissed on 11.07.2019.

4. It is submitted that 1.A.No.l of 2020 was dismissed, against which,
petitioner had filed C.M.A.No.16 of 2022 before the Principal Sub Court,
Tirunelveli. The learned counsel for the petitioner, today, affirms that the said

C.M.A. has been dismissed after filing of Transfer Original Petition No.272 of 2022.

5. It 1s submitted that though the respondents/plaintiffs have also consented for
transfer of O.S.N0.376 of 2015, the learned Principal District Judge, Tirunelveli, has
declined to transfer the said suit filed by the respondents herein and dismissed

Transfer Original Petition No.272 of 2022.

6. I have considered the arguments advanced by the learned counsel for the

petitioner.

7. Merely, because 1.A.No.1 of 2020 was dismissed, ipso facto did not give the

petitioner a right to file Transfer Original Petition No.272 of 2022. In the counter
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affidavit, the first respondent/first plaintiff has merely stated that even if the Court
was inclined to transfer the case to another Court, the petitioner may be directed to
give an undertaking to co-operate with the Court. The relevant portion of the
counter affidavit filed by the first respondent/first plaintiff in Transfer Original
Petition No.272 of 2022, reads as under:-

"S..oaiHMyfledl o) HFFWIOTH JBHHHHBH HMLUWTH  6THILUHBE
oTewTUeHIOW]  1eug  FnBFHe0 wmeul L 2 fleniouiulsd BHHITBHH6D  SHTeLD
SLHHW 137 euruiHredsBem GUTslwl ST TaIDTe HEHIoeTs FTlFuirs
Bmese Baeoulsd Rbs Tr.O.P ey seimenug Geuwiu@Gals BH6E,
JHINTE  QNMTGLD.  elellenlld  SDIOTERILMIOW  HAHIWSIBID — GUDLOGDIENE!
DIDIOHHH  HIUDLLFHHD 6IHToaISTyT  Gomuy  i.61.61601375/2015-83
WYe @ Tl I M bHwamD Flower SEHID @ STV
SleNenal  HifewulHHID, DHBESH gHIUTE WISTIALD 2 ful 2 &HHreurs
LNTIOT6mT  6UTHGHP6VID  QRTeMB  HTHH6L OFuiwl 2 SHlgall B  Gosvib
SL.6l.616001375/2015  elwrggedwionengl  elenyailsd  Hemmey OB wTeul L
AP 2 FHhHHH 660 SHEHID BHT 2 HFHTasmenujd LIpliss
CouemiBODeT 16ugl 6IHTOMISHTIT elewidbHoTUl LIFTTsHdHdhaids Csmeisipri.”

8. In my view, the Transfer Original Petition filed by the petitioner was
misadventure and the learned Principal District Judge, Tirunelveli, has rightly
dismissed the same, vide the impugned order dated 20.01.2023. Therefore, the
impugned order does not call for any interference by this Court. Hence, this Civil
Revision Petition is liable to be dismissed. It is accordingly dismissed. No costs.

Consequently, connected Miscellaneous Petition is closed.
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NCC : Yes/No
Index : Yes/No
Internet : Yes/No
To

The Principal District Judge,
Tirunelveli.
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C.SARAVANAN, J.
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Order made in
C.R.P.(MD)No0.883 0f 2023
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