C.R.P(MD)No.860 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 29.03.2023
CORAM
THE HON'BLE MR.JUSTICE C.SARAVANAN

C.R.P(MD)No.860 of 2023

and
C.M.P(MD) No.3927 of 2023
Nagalingam ...Petitioner/Petitioner/
Plaintiff
Vs.
Natarajan ...Respondent/Respondent/
Defendant

PRAYER: Civil Revision Petition is filed under Article 227 of
Constitution of India, to set aside the order passed by the Learned
District Munsif, Sivagangai, Sivagangai District in [.LA No.2 of 2022 in
0O.S No.49 of 2021, dated 15.02.2023 and allow the petition as prayed to

appoint the advocate commissioner.

For Petitioner : M/s.P.Rohini

ORDER

The present civil revision petition has been filed against the

impugned fair and decreetal order, dated 15.02.2023 1.A No.2 of 2022 in
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O.S No0.49 of 2021 by the District Munsif, Sivagangai, Sivagangai

District.

2. The petitioner is the plaintiff before the District Munsif Court,
Sivagangai in O.S.No0.49 of 2021. The suit has been filed for permanent
injunction to restrain the respondent/defendant from interfering with the

access to the water sources/canal in land in S.No.190/3.

3. According to the petitioner, the petitioner’s land is situated on
the eastern side of the canal and the respondent/defendant’s land is
situated on the western side. It is submitted that the canal measures
approximately 50 cents in S.No.190/3, which belongs to the Government,
whereas the defendant is claiming the entire land including canal area
belongs to the respondent/defendant and about 33 cents of land gifted to

the Government by a gift deed, dated 13.10.2021.

4. The learned counsel for the petitioner therefore submits that
there is a necessity for appointment of Advocate Commissioner to give
report on the physical features of the land. On the other hand, the trial

Court has dismissed the application filed by the petitioner stating that in
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a suit for permanent injunction, appointment of Advocate Commissioner
cannot be countenanced. It is for the plaintiff to prove the case by let any

oral and documentary evidence.

5. T have considered the arguments advanced by the learned
counsel for the petitioner and also perused the impugned order passed by

the Trial Court. The relevant portion of the order reads as under:

"6. BHTUT DIF6O CUPHBTNSI BTHST 2 MBIHHIHEL L 66T
uflsmgd  Camfl HrdbsH60  OFUILILILIL (BOVTNS].  ODIBHTIT  HILILI6V,
BT CFTSHSHTH FiTGeu et6mr. 190/3 FHiomr 25 GlFewmienl  [Brei 50
QUIBL BIBEEHE — Cevids — Demilie LTSI SHQLILIDL UT6D
DIDILINDHEHI  QUIBUBTHOD,  THNITOBTIT/ LITHIUTH  BHiTeuT
CFTSHSI  HOIBSG UTSHBUIOTeNS 6T  CFTHSHID  CIBT6mILTIY
6)(H6USBITE, BITUTF CIFTSH S BH6OTEDI6ML_ L]
SIDILIISDI0  GBLILINS  BIBLIGS  Colewiiouidkhl — HIFUIDTE
2 66Nl eleuimy  GUTHI_ LI IQIBLILIGDID, — SY6TT6D  BITHST
2 MISHIGHBL L W6  LIMGBTIHMS CTmISHDIeNenT UTHEUWI  HTeuT
CIFTSHPIO 2_aT6NTHTH  GCIFTEVVLILIBLD H6vThl HDILINISHNS Hdbb
FTLFBNT  OBWID — FTOIBTNGOTBIGNT — UTUIVTS — BIEpLISS
Couewiip1o.  Gevnd  BFIoey  Spemewrulifler  Dfldbema il
DQLILIDL UT6D, 615 [BLIMET FUTHOT SeDILIND GHHHI  6THSD
Q@05 (LPIR6YSEHID 6MJ (PIQUITSHI OBMID Fnl TH), FIL FUIBIBN6IT
DL BUSBES BIHIOHT  HYeD60TULIT [BIUILDGTLD CIFUNLILILIL HFnl TS
61601 [BLDS]  LOTETILIIONG Blosvswd  BHIDGIBLD LISV  6ULP%HEH61T6D
(APGUIDITLIL] DI SIeNINSL. 6160106  CLOBBE0IL.  &BIT[T600T5IH 61 60T
SHQLILIWL_ U TeVILD LOGDISITTIT SILILT6D FnmiliLI
BT GO0TLOT 60T/ BbbSHNDTBLD IBBIH OB TENI6YIS BB BHTH
SIDIOUITHHTVID,  6T601C6N  [BPHIUTedT  [BeVell  HhS — BIbloen)
DADIDDHHBHHBHEV6V 61601 QbHBHNDGIBLD (Lp196) GIFUIBIBSL.~
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6. The defendant in the written statement has also disputed the
claim of the petitioner over the land. The relevant portion from the
written statement of the defendant reads as under:

"6.... SeleuTm L SluTHHE LTS HIULILOT 60T
ucLr @ 5PHI60Cw  Hrew  GHeNBBTVL 2 616N SLosid
Coming  CFrsHDed  Comls  CoutbLied] BTGBV BHS
OFSBTHBITT — CIFOUSBHTH — CITHILEHEOHLD  GIB(BBIBTEVLD
LITMGUITS  LJIPBID]  QUBBHTTH6T. DS  LITenHHETEH il (Bb
CBTHHGIDLY  CUITH]  IDHHBEBLD  2aFTL FIOSTB  H6WEV6) (LD
Bl (BB Tomi HHBl6wBIS — LITHIUTHISSH — LUTSHSIUIDTEOT  LJ6V
616001, 190/360  Qlond s MleTOBTemTh B0  YewBbUIl — BIpdEs
&omr 33 ClFewih @I SHwSH &L 6 13.10.202160
DT FTBIBSHBHIBS Beurid BIDTUILILIGSTLD APSVLD
LUTSSILILIBS D] COBTBSHI HBCUTHI Bl OLITSHI  10FHH6TTEY
LITeNGUITS — LYPBIGLILIL B IIRBIBH.  DHIUTH  LITeNSHDSBTS
il Bs OCBTBHSHH 35 OFewih PHIBVTE LUTHS 2 6176
ollevgyemid  pwpeusid  Gps Bt Uygleungluier
HDILINISHBHICVCWI BTNl CHB] 6demF 2_61T61H].~

7. In my view, the impugned order passed by the trial Court does
not call for any interference as the law is well settled on the subject. The
petitioner is filed a suit for permanent injunction and not for declaration.
Only if there is a dispute relating to the boundaries and physical features
of the land a report can be called for from an Advocate Commissioner.

As such it 1s not the case, the Court is not inclined to interfere with the

order passed by the trial Court.
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8. Therefore, the present Civil Revision Petition stands dismissed
with the above observations. However, there shall be a direction to the
District Munsif Court to expedite the proceedings in O.S.No.49 of 2021.

No costs. Consequently, connected miscellaneous petition is closed.

29.03.2023
NCC : Yes/No
Index : Yes / No
Internet : Yes/No
sn
To

1.The District Munsif, Sivagangai,
Sivagangai District

2.The Section Officer
Vernacular Section,
Madurai Bench of Madras High Court,
Madurai.
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C.SARAVANAN.J.
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