C.R.P(MD)No.815 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 27.03.2023
CORAM
THE HON'BLE MR.JUSTICE C.SARAVANAN

C.R.P(MD)No.815 of 2023
and

CMP(MD)No0.3731 of 2023

K.Sundararajan ...Petitioner/Petitioner/2™ Respondent
2" Respondent/2™ Defendant
Vs.
1.A.Srinivasan ... Respondent/1* Respondent/
Petitioner/Petitioner/Plaintiff

2.P.Kalaiselvan ... 2" Respondent/2™ Respondent/
1 Respondent/1* Respondent/1* Defendant

PRAYER: Civil Revision Petition is filed under Section 115 of CPC, to
allow the Civil Revision Petition by setting aside the fair and decreetal
order dated 08.12.2022 in R.E.A.No.3 of 2022 against E.A.No.93 of
2018 in E.P.No.177 of 2016 in O.S.No.195 of 2005 on the file of the
learned Principal Sub Court, Karur.

For Petitioner : Mr.I.Velpradeep

_ORDER

This petition has been filed to set aside the fair and decreetal order
dated 08.12.2022 in R.E.A.No.3 of 2022 against E.A.No0.93 of 2018 in

E.P.No.177 of 2016 in O.S.No0.195 of 2005 on the file of the learned

Principal Sub Court, Karur.
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2.The petitioner is the second defendant in O.S.No.195 of 2005
filed by the first respondent against the second respondent herein. After
the suit was initiated, the petitioner purchased a property from the second
respondent (the sole defendant) by a sale deed dated 11.09.2006 during
the pendency of O.S.No.195 of 2005. Hence, the petitioner was also
impleaded as second defendant in the said suit. Thereafter, as the second
defendant in the said suit/petitioner herein has filed a written statement
on 08.07.2012. The suit was decreed as prayed for by the Trial Court on
08.01.2014. Aggrieved by the same, the petitioner filed A.S.No.42 of

2014 which was dismissed for non-prosecution on 04.11.2015.

3.According to the petitioner, an application for restoration of
Appeal is still pending before the First Appellate Court. However, no
steps have been taken. Mean while, the first respondent (plaintiff in
0.S.No.195 of 2005) filed E.P.No.177 of 2016. In the said E.P, delivery
was ordered. The first respondent also filed E.A.93 of 2018 in E.P.No.
177 of 2016 for possession of suit property. Against which, the petitioner
has filed REA.No.2 of 2022 and REA.No. 3 of 2022 under Section 47 of
CPC and for appointment of an Advocate Commissioner and the same

was dismissed by the Subordinate Judge, Karur. Hence, the petitioner
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filed this present Civil Revision Petition.

a construction over the suit schedule property whereas, the schedule in
the plaint and in E.P proceedings indicates that the property is a vacant
site property. It is submitted that the Trial Court is committed a grave
error in rejecting the application filed by the petitioner under Section 47

of CPC for appointment of an Advocate Commissioner to give a report as

4.The specific case of the petitioner is that the petitioner has put up

to the presence of a construction put up by the petitioner.

https://www.mhc.tn.g%//'@/judis

5.The relevant portion of the impugned order reads as under:-

“Sbd GHT(HMemID IDs0)Islsh LOSIGITIT H60I g
sulpdhGlemenr @ M FTL Flbal 10OMID  FT60[DT6N600IH Hal  dP6edLD
BlebNbd  Gsuetol b GO HaJ Da(he®L_ W 1Os0)IMsN  [HlabLNIUSHDG
SDhe600IWT  HIDeIHHING 1060)  HTHIHsD GQFuUIW  (pLY TSI,
GLogyid, 1EOI I EBTI ] LDsO)IT QI Mg 3601 &H6D
DOIBBeT  DaiallphHed  HiaydbGOD IHSSHWTH  Ssbemev.
GLogyid HemmCauDMIsN®d 10s0)I CFTHHIHB6T 6141  6I60TLHe)IlDd
Npd F6me0l Seb6meD.  GIOGYID,  <BhsD600IWT  [HIUWILD60TE 1D T60T
gD Te0Igl ST Flbemen  CFdMIUGMDHTH  (for collection of
evidence) SMHH6D GQauiuiuL b bHhddh o L TG 1DOOID
STT QFMHEHed 2 aien 1NIF Femeoibeman GHhala il h HEHlad HDSGH
(To elucidate) @meumT  QFTHBHemeoT  HeL  DpUisY Qg uiul
Caucoiligi gl CHewedUITH D _aioNEl  6I60ILUFEH  [HlewevBIMIGH HITUL L
S HlemeowlTd SbhH IBSDH. DHCel, GCIOMBT6001
DMNH S 6D SHaNeO(bHIEH LOsa)SHTIT60l 1DsDIeMEN  HaT@hLILg G Uisu Gl
hHUNOIITD 2 BhHHTd DhoHGID 610N SbHSU0IDID (1pL6)
SHIT60015HDF)l.

T.2pH 6o, JONLY: 3 LDg)I Hell@hlily Gguig
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2 GHGHIeL_11Lb HDl.

6.Reading of the written statement filed by the petitioner before
the Trial Court after the petitioner was impleaded is indicate that there
are no averments regarding alleged construction put up by the petitioner.
The petitioner has merely defended himself before the Trial Court on the
ground that time was the essence of contract hence time to be fixed for
specific performance and that the petitioner was bona fide purchaser. The
Trial Court has not accepted the plea of the petitioner. The petitioner has
not taken any steps for setting aside the decree passed by the Trial Court
on 08.01.2014 and A.S.No.42 of 2014 was also dismissed for default on
04.11.2015. Therefore, the attempt of the petitioner to stall the execution
proceedings cannot be accepted. Therefore this Civil Revision Petition is
liable to be dismissed. It is accordingly dismissed. No costs.

Consequently, the connected miscellaneous petition is closed.

27.03.2023
NCC : Yes/No
Index : Yes/No
Internet : Yes/No
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To

1.The Sub Court,
Karur.

2.The Section Officer
Vernacular Section,
Madurai Bench of Madras High Court,
Madurai.

C.SARAVANAN,J.
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C.R.P(MD)No.815 of 2023
and
CMP(MD)No.3731 of 2023
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