BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 14.08.2023
CORAM

THE HONOURABLE MRS.JUSTICE S.SRIMATHY

W.P.(MD)No.5717 of 2023
and
W.M.P(MD)Nos. 5321 & 5322 of 2023

Babu Khan Mohammed Sha Panna Di Bee Dargha,
Represented by its Hereditary Mutawalli,
Janab K.S.Abdul Salam. ... Petitioner

-Vs. -

1. The Tamil Nadu Wakf Board,
Rep. Through its Chief Executive Officer,
No.1, Jaffer Syrang Street,
Vallal Seethakathi Nagar,
Chennai.

2. The Superintendent of Wakf,
Tiruchirappalli.

3. The Inspector of Wakf,
Tiruchirappalli. ... Respondents

Prayer : Writ Petition is filed under Article 226 of the Constitution of India, to

issue a Writ of Certiorari to call for the records of the impugned order passed by
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the 1* respondent, published in Gazette Tamil Nadu Government Gazette No.7
dated 15.02.2023 in so for as the petitioner is concerned, referred in Page No.6 as
No.VI-3(a)/5/2023 and the consequential impugned orders passed by the 1st
respondent in Na.Ka.No. 9480/22/Aa5/Tiruchy dated 24.02.2023 and the order of
the 3" respondent in Na.Ka.G.S.748/Ni A/Va Aa/ Tiruchy/2023 dated 10.03.2023
and quash all the orders.

[Prayer is amended as per Order of this Court, dated 25.07.2023]

For Petitioner : M/s.H.Arumugam

For Respondents  : M/s.N.Mahideen Basha
Standing Counsel

ORDER

This writ petition is filed for Writ of Certiorari, to quash the

impugned order, dated 24.02.2023 and the consequential order, dated 10.03.2023.

2. Heard Mr.H.Arumugam, the Learned Counsel appearing for the
petitioner, N.Mahideen Basha, the Learned Standing Counsel appearing for the

respondents and perused the material documents available on record.
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3. The contention of the petitioner is that the Wakf was created by his
forefathers. Originally, the petitioner's grandmother Mrs. Macca Bibi was
administering the Dargha. Thereafter, the petitioner's father, namely K.Sardar
Khan, who was appointed as Hereditary Mutawalli by order, dated 22.05.1976.
After the demise of petitioner's father, the petitioner was appointed as Hereditary

Mutawalli.

4. A dispute arose when another Wakf, namely Jamia Pallivasal
Mohalla claimed right over Kabarsthan (burial ground) belonging to the
petitioner Wakf. Hence the petitioner has filed an application in O.A.No.28 of
2022 before the Wakf Tribunal. During the pendency of the said application, the
Wakf Board itself has passed an order, dated 01.04.2022, holding that the burial
ground belongs to the petitioner's Wakf and no one can allot the burial ground in

favour of other Wakf.

5. The contention of the petitioner is that without any complaint from

any quarter, all of a sudden, the respondents 2 & 3 came to the petitioner's Wakf

3/8

https://lwww.mhc.tn.gov.in/judis



and affixed the impugned notice, dated 10.03.2023, wherein the impugned notice
states that the Wakf has been taken over by the 1* respondent from 20.02.2022
i.e., from the date of passing the resolution. The further contention of the
petitioner is that no such resolution was served on the petitioner, but the
impugned order, dated 24.02.2023 alone was served only on 10.03.2023 with
direction to hand over the charge. Therefore, the contention of the petitioner is
that he was directed to hand over the management, without issuing any notice and

without affording any opportunity to the petitioner, thereby violative of principles

of natural justice.

6. Moreover, the learned counsel appearing for the petitioner relied

on the order, dated 22.12.2022, wherein it is stated as under:
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LGomsewi o _SHapyallilg, SHmFd eubl LUIITENT
sk 18.102022  mprefilL opdemauled  @eieudLilen
SfsD  auflens  ele-748-HmFF  etavioyd, @666
(WPHH6060 6103 LIGHHUT6D  FemeLIDTE ST LOWITEIT
H-OILLTFELHTEN OWITEIT 46 LSHHTT SHrevell HmFFgmliienerd
OBBID  MHFWH  SIHL  DIRJerd  LITEWIL LDBIGHEVID 6760
GBUUILUL (BelTengl  sTenayld, GosuID  (LHGH6eU6L6V  [BlUILDEDT
aufwens etetip  ubHulsvlISulaiman khan mayana alias its
once while Syed Abdul Azees also Elias its oncell ereu
GURUILOUC (BeTenend  Hally  GoBLy — eudbenll  LIFIDLIN)
UTHHWSHHBEG 2 LU LauTeen o6l GBIULILLUL ele0ensv




sieuiald, Gevid Gomuly BUTHET HTHET UHDL  HITEUTHID
UTTSHSE bHSMBHT  61bH @([H PEUSMI(LPD  G6)6I6VIAI60H
Gamminied  @evemev  elameyd,  @bBBleweouisd  HBELTIOSHI
BITQUTHID  UTTHHIQUMD 6Tl GsH.6T600.DIIHIGD  HEVTLD
6T60TLIG)IT 61b%H auenBUI60 GomLng biTeuTs
CQurpinied RmbaH  eubHieTenTT et elleualul  GuTgy)
Comu  BUT v oPidmaullsd @MU UL Beiten
GEMEVIOTEN  HT6I  LOWITET  6T6dILIGNT  SHeoighl LML L 6ormifledt
F8amrpyT etenr @MU Betenm@y Hally @pme 2 fluw 6bhsp
QM  UUI(PLD  FIOTULNHSH6N606ME0  6TevD,  SFHement
mHH  UITUIemHUTEL el Bb.6Ter0. DIFHIEL  FEOMLD
GIILINT  UJDUEDY  UTHHWSHHBEG 2 LulLelil  E60sn60
eleiilgIdD  Gomuy BUT  eudbller  pev DIl emauisd
GBIUILUC (B6lTem  FieMEVLDTeN  HM6edl  LoWImedm  eTedrLIeufledr
CrbiflemL_uwimeot oumfla E606m6V 6TEALIGHILD GomBLig
BUT  SHIBTET  Ued]  (PHHUV60  DBIGSHTIID  EEV6VTLO6D
Q&weoLI_ (B QU(HEUSHILD Cmrig o F Ty 66001 CLPEVLD
O fweumaImaI TURLD, QE(EDY (P HH6)6060)
SIMSHSHTIID  G6L60Toe0  CFWSOLL(H QUMD  BUD]  [HdHsHLD
Ceuimnl CumLig eubenLl GBIy MiTeuTdHH6 &S 6THLILISI
OHTLTUTE HBH 2 HFHIe| LUIBlldbseord e  DNHme
gl il ggiemenmir.[]

The reasons stated by the respondents is that there is no order in favour of the
petitioner’s ancestors recognizing as Mutawalli and no documents are available in
the Wakf Board. However, on perusal of the documents, it is seen that the Wakf
Board had passed two orders, one in the year 1976 and another in the year 1989
recognizing the petitioner’s ancestors as Mutawalli’s. Therefore, the reasons
cited by the respondents are incorrect. Without verifying the records and without

conducing proper enquiry, the respondents have passed an order. Therefore, the
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impugned order is liable to the quashed.

7. Moreover, under Section 64 of Wakf Act, Mutawalli can be
changed and under Section 65 of the Wakf Act direct management can be ordered.
But the respondents without intimating whether the Board has intended to appoint
Mutawalli or intended to bring the Wakf under direct management has passed the
impugned order. On this ground also the impugned order is liable to be quashed.
Accordingly, the impugned order, dated 24.02.2023 and the consequential order,

dated 10.03.2023, are hereby quashed.

8. The respondents are directed to issue notice and also indicate
whether they are intended to appoint Mutawalli or intended to bring the Wakf
under direct management. The respondents shall grant adequate opportunity to the
petitioner and thereafter to consider the issues such as whether Mutawalli has to
be appointed or whether the Wakf ought to be brought under direct the
management. Therefore, the respondents shall issue appropriate notice to the
petitioner and all interested parties and afford an opportunity and thereafter, pass

an order, in accordance with law. The said exercise shall be concluded within a

6/8

https://lwww.mhc.tn.gov.in/judis



period of 4 months from the date of receipt of a copy of the order.

9. With these directions, this Writ Petition is allowed. No Costs.

Consequently, connected miscellaneous petitions are closed.

Index : Yes/No 14.08.2023
Internet : Yes

NCC :Yes/No

ksa

To

1. The Tamil Nadu Wakf Board,
Rep. Through its Chief Executive Officer,
No.1, Jaffer Syrang Street,
Vallal Seethakathi Nagar,
Chennai.

2. The Superintendent of Wakf,
Tiruchirappalli.

3. The Inspector of Wakf,
Tiruchirappalli.
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S.SRIMATHY, J

ksa

W.P.(MD)No.5717 of 2023

14.08.2023



