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CORAM:
THE HONOURABLE MR.JUSTICE C.SARAVANAN
C.R.P.(MD)Nos.1072 and 1073 of 2023
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Prayer in both the C.R.Ps.:- Civil Revision Petitions filed under Section 115
of C.P.C., against the orders dated 16.02.2023, passed in E.A.Nos.1 and 4 of 2022 in
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E.P.No.52 of 2006 in O.S.No.31 of 1996, on the file of the District Munsif Court,
Aundipatti, respectively.

For Petitioners : Mr.N.Vallinayagam
in both the C.R.Ps.
For R5 : Mr.B.Rajesh Saravanan
in both the C.R.Ps.
COMMON ORDER

By this common order, both the Civil Revision Petitions have been

disposed.

2. In C.R.P(MD)No0.1072 of 2023, the petitioners are the
defendants/judgment debtors and the legal representatives of some of the
defendants/judgment debtors in O.S.No. 31 of 1996 (referred to as petitioners). They
have challenged the impugned order dated 16.02.2023, passed by the learned District
Munsif, Aundipatti, in E.A.No.l1 of 2022 in E.PNo0.52 of 2006 filed by the
respondents/legal representatives of the decree holders in O.S.No. 31 of 1996

(referred to as respondents) pursuant to judgment and decree dated 21.10.1997.

3. E.A.No.1 of 2022 was filed by the respondents to restore E.P.No.52 of
2006, dismissed on 25.10.2013 on account of the failure of the respondents to take
steps to bring the LR’s of the 4th Defendant/Judgment debtor on record. The learned

District Munsif, Andipatti has allowed E.A.No.l of 2022 and thereby restored

https://www.];’fﬁg.)t%g/'ﬁsmzucﬁ%f 2006 to itS ﬁle

2/16



4. In C.R.P.(MD)No.1073 of 2023, same petitioners have challenged order
dated 16.02.2023 passed by the learned District Munsif, Aundipatti, in E.A.No.4 of
2022 in E.P.No.52 of 2006. E.A.No.4 of 2022 was filed by the same petitioners to

reject E.A.No.l of 2022, E.A.No.2 of 2022 and E.A.No.3 of 2022 filed by the

respondents.

5. The operative portion of the impugned orders, dated 16.02.2023, reads as

under:-

E.A.No.1 of 2022 E.A.No.4 of 2022
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6. 0.S.No.31 of 1996 was filed by the following persons:-

Plaintiffs Defendants

1. Rukmani, W/o.Rajagopal 1.Palraj @ Otcha Thevar,
S/0.R.Veeranna Thevar

2. Muthulakshmi, W/0.R.Kalidoss  2.Balakrishnan, S/0.Otcha Thevar
3. Padmavathi, W/o0.T.S.Kannan 3.Petchiammal, W/o0.Palraj (@ Otcha Thevar
4. Thirumeni, D/o.R.Kalidoss 4.Logamani, W/o.Balakrishnan
5.Mayandi, S/o0.Palraj @ Otcha Thevar
6.Velmurugan, S/o.Palraj @ Otcha Thevar

7. During the pendency of the suit, 2" plaintiff, namely, Muthulakshmi died
and therefore, her legal representatives were impleaded as defendants 7 to 11 as

formal parties.

8. The petitioners are Defendant Nos.2, 4 and 5 and legal representative of the

6 defendant in O.S.No.31 of 1996 before the District Munsif-cum-Judicial

Magistrate Court, Aundipatti.

9. O.S.No.31 of 1996 was filed by the deceased respondents/plaintiffs/decree
holders for redemption of mortgage and for payment of the mortgage amount of
Rs.12,000/- to the petitioners/defendants/judgment debtors in O.S.No.31 of 1996.
The aforesaid mortgage amount was deposited after O.S.No.31 of 1996 was decreed

on 21.10.1997.
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10. O.S.No.31 of 1996 was decreed on 21.10.1997 by the District Munsif-cum-
Judicial Magistrate Court, Aundipatti. Aggrieved over the said judgment and decree,
the petitioners filed A.S.No.14 of 1998 before the Additional District Court,

Periyakulam. A.S.No.14 of 1998 was dismissed on 19.08.2005.

11. Pursuant to the dismissal of A.S.No.14 of 1998, the respondents [the
decree holders in O.S.No.31 of 1996] filed E.P.No.52 of 2006 before the District
Munsif Court, Aundipatti. In E.P.No.52 of 2006 the defendants 2 and 4 to 6 alone

were made parties.

12. It appears that both the original plaintiffs and some of the original
defendants died. During the pendency of E.P.No.52 of 2006 before the District
Munsif Court, Aundipatti, collateral proceedings were initiated for bringing the legal
representatives of the 1% plaintiff in O.S.No.31 of 1996/respondent herein, on record.
The case also reached the corridors of this Court in C.R.P.(MD)No0.2149 of 2013
filed by the respondent Nos.1 to 5 herein [legal representatives of the first plaintift]

to implead them in E.P.No.52 of 2006.

13. C.R.P.(MD)No0.2149 of 2013 came to be allowed on 25.11.2019 with a
direction to dispose E.P.No.52 of 2006 within a period of two months from the date
of receipt of copy of that order.

https://lwww.mhc.tn.gov.in/judis

6/16



14. E.P.No.52 of 2006 filed by the respondents/decree holders/plaintiffs was
however earlier dismissed by the District Munsif Court, Aundipatti, on 25.10.2013
during the pendency of C.R.P.(MD)No0.2149 of 2013 for not taking steps to bring the
Petitioner Nos.4 to 6 herein as the legal representatives of Velmurugan, the deceased
sixth defendant/judgment debtor in E.P.N0.52 of 2006 on 25.10.2013. Petitioner Nos.

4 to 6 are the legal representatives of 6™ defendant.

15. The 6™ defendant was arrayed as 4™ respondent in E.P.No.52 of 2006.
E.A.Nos.16 and 17 of 2007 were filed to bring Petitioner Nos.4 to 6, the legal
representatives of the 6™ defendant/4™ respondent in E.P.No.52 of 2006. E.A.Nos.16
and 17 of 2007 were allowed on 26.03.2008. However, though steps were taken to
file clean copy of E.P.No.52 of 2006 pursuant to the order dated 26.03.2008, the
Court dismissed E.P.No0.52 of 2006 on assumption that no steps were taken by the

respondents pursuant to order dated 26.03.2008.

16. E.A.No.16 of 2007 filed to implead the legal representatives of the 6™
defendant/4™ respondent in E.P.No.52 of 2006 was dismissed on 25.10.2013 after
E.A.No.15 of 2009 was dismissed on 27.6.2013, although steps had been taken on

30.07.2009 as stated in Memo dated 31.07.2009.
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17. Under these circumstances, the respondents filed E.A.No.1 of 2022 to
restore E.P.No.52 of 2006 dismissed on 25.10.2013. E.A.No.l of 2022 to restore
E.P.No.52 of 2006 was allowed, vide impugned order dated 16.02.2023. The
petitioners herein filed E.A.No.4 of 2022 to reject E.A.No.1 of 2022 on the ground

that the application was time barred in terms of Order XXI Rule 106 of C.P.C.

18. The learned counsel for the petitioners submits that the learned District
Munsif, Aundiapati, has erred in allowing E.A.No.1 of 2022 and dismissing E.A.No.

4 of 2022.

19. It is further submitted that an application for restoration of E.P.No0.52 of
2006 filed vide E.A.No.1 of 2022 was contrary to Order XXI Rule 106(3) of C.P.C.
Consequently, it is submitted that the dismissal of E.A.No.4 of 2022 by the learned

District Munsif, Aundipatti, is liable to be interfered with.

20. Per contra, the learned counsel for the 5™ respondent/decree holders
submits that the dismissal of E.P.No0.52 of 2006 was on a misconception that no
application was filed to bring the petitioners 4 to 6 herein as the legal representatives

of the 6™ defendant/4™ respondent in E.P.N0.52 of 2006. It is submitted that an
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application had been filed but had not been numbered though it had been filed. In
any event, the amount that was due to the deceased defendants in O.S.No.31 of 1996
has also been deposited in the Court and therefore, no prejudice would be caused by

restoration of E.P.

21. That apart, it is submitted that Order XXI Rule 106 of C.P.C. is not
applicable, as it applies only where an application is dismissed for non-appearance or
which is set ex parte in an execution proceedings. Whereas, in this case, E.P.No.52
of 2006 that was filed by the respondents [decree holders] was dimissed on
25.10.2013 not on account of non-appearance of the respondents [decree holders]
and has been thus, restored vide the impugned order dated 16.02.2023 in E.A.No.1 of

2022 filed under Section 151 of C.P.C.

22. It 1s submitted that the Court has inherent power to restore the Execution
Proceeding. It is further submitted that E.P.No.52 of 2006 was also filed within one

year after A.S.No.14 of 1998 was dismissed on 19.05.2005.

23. By way of rejoinder, the learned counsel for the petitioners referred to the
amendment to Order XXI Rule 105(3) of C.P.C. for Tamil Nadu, vide Tamil Nadu

Government Gazette dated 27.02.1972, Part V, Page 1523 which reads as under:-
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"Provided that an application may be admitted after the said period of
thirty days if the applicant satisfies the Court that he had sufficient cause for
not making the application within such period”

24. It is submitted that respondents have not filed a petition under Section 5 of

the Limitation Act,1963.

25. I have considered the arguments advanced by the learned counsel for the

petitioners and the learned counsel for the fifth respondent.

26. Issue to be answered is whether the objection of the petitioners regarding
impugned order passed in E.A.No.1 of 2022 on 16.02.2023 has any merit in the facts
of the case. Rule 106 of C.P.C has to be read in conjunction with Rule 105 to Order

XXI C.P.C.

27. Rules 105 and 106 of Order XXI of C.P.C reads as under :-

Rule 105 of Order XXI of C.P.C. Rule 106 of Order XXI of C.P.C.
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'105.Hearing of application.-

(1)  The Court, before which an
application under any of the foregoing
rules of this Order is pending, may fix a
day for the hearing of the application.

(2) Where on the day fixed or on any
other day to which the hearing may be
adjourned the applicant does not appear
when the case is called on for hearing,
the Court may make an order that the
application be dismissed.

(3) Where the applicant appears and the
opposite party to whom the notice has
been issued by the Court does not
appear, the Court may hear the
application ex parte and pass such order
as it thinks fit.

*'orovided that an application may be
admitted after the said period of thirty
days if the applicant satisfies the Court
that he had sufficient cause for not
making the application within such

106.Setting aside orders passed ex
parte, etc. -

(1) The applicant, against whom an
order is made under sub-rule (2) rule
105 or the opposite party against whom
an order is passed ex parte under sub-
rule (3) of that rule or under sub-rule (1)
of rule 23, may apply to the Court to set
aside the order, and if he satisfies the
Court that there was sufficient cause for
his non- appearance when the
application was called on for hearing,
the Court shall set aside the order or
such terms as to costs, or otherwise as it
thinks fit, and shall appoint a day for the
further hearing of the application.

(2) No order shall be made on an
application under sub-rule (1) unless
notice of the application has been served
on the other party.

(3) An application under sub-rule (1)
shall be made within thirty days from
the date of the order, or where, in the
case of an ex parte order, the notice was
not duly served, within thirty days from
the date when applicant had knowledge
of the order."

vide Tamil Nadu Government Gazette dated 27.02.1972, Part V, Page 1523

28. Allusion to limitation under Order XXI Rule 105 of C.P.C read with Rule

106(3) Order XXI of C.P.C. is irrelevant.
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29. Proviso to Rule 105(3) to Order XXI of C.P.C applies to a situation where
the applicant appears and the opposite party to whom the notice has been issued by
the Court does not appear, the Court may hear the application ex parte and pass such
order as it thinks fit. Therefore, if the petitioners had failed to appear on the date
fixed for their appearance, the court could have set them ex parte. In such cases, only
30 days limitation in Rule 106(3) would have applied. However in Tamil Nadu and
Union Territory of Puducherry by view of Local Ammendment, Section 5 of

Limitation Act 1963 had been applicable.

30. Rule 106(3) of Order XXI of C.P.C applies for restoration of an application
either dismissed for non-appearance under sub Rule (2) of Rule 105 of Order XXI of
C.P.C. or for an application to set aside order passed under sub-rule (3) of Rule 105
of Order XXI of C.P.C. or under Rule 23 of Order XXI of C.P.C only. As far as
situation contemplated in sub-rule (3) of Rule 105 of Order XXI of C.P.C for filing
an application to set aside order passed the local amendment to proviso to Rule

105(3) of Order XXI will apply as stated thereon.

31.Thus, only if E.P.No0.52 of 2006 that was filed by the petitioners was
dismissed for their non-appearance, the application to restore the said Execution
Application should have been filed within 30 days under Rule 106 (3) of Order XXI

of C.P.C of its dismissal on 25.10.2013.

https://lwww.mhc.tn.gov.in/judis

12/16



32. This Court in 2011 (6) CTC 268 (N.Rajendran Vs., Shirram Chits Tamil
Nadu Pvt. Ltd., rep., by its Branch Manager/Foreman), has also clarified that
there is an amendment to Order XXI Rule 105(3) of C.P.C. by introducing a proviso,
which empowers the Court to condone the delay even beyond the period of 30 days,

when sufficient cause has been made out.

33. E.P.No.52 of 2006 filed on 15.07.2006 by the respondents after A.S.No.14
of 1998 filed by the petitioners was dismissed on 19.08.2005. Dismissal of E.P.No.
52 of 2006 on 25.10.2013 was not on account of non-appearance of the respondents.
It was on account of misconception on the part of the Court that the respondents had
failed to take steps to bring the legal representatives of 6™ defendant/4™ respondent
in E.P.No.52 of 2006 when indeed such steps had taken on 30.07.2009 in E.A.16 of
2007. E.A.16 of 2007 filed to bring the legal representatives of the 6™ defendant/4™
respondent was also allowed on 26.03.2008. The respondents had also informed the
Court, vide a Memo dated 31.07.2009 stating that the 1* plaintiff had also died on
25.08.2007 and steps were being taken to bring the legal representatives of the 1*
plaintiff on record. Thus, E.A.15 of 2009 was filed to bring the 1% plaintiff's legal

representatives on record.

34. E.A.No.15 of 2009 was taken on file on 07.08.2009. It was however

https v SIESTRISS G Rarlier on 27.06.2013 as time barred. Against the order dated 27.06.2013,
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C.R.P.(MD)No0.2149 of 2013 was filed by the respondents before this Court and was
allowed on 05.11.2019. Thus, the legal representatives of the 1% plaintiff were
impleaded with a direction to dispose E.P.No0.52 of 2006 within a period of two
months from the date of receipt of copy of the order. However, E.P.No0.52 of 2006
had already been dismissed on 25.10.2013. Relevant portion of the order dated

05.11.2019 in C.R.P.(MD) No.2149 of 2013, reads as under:-

"4.The learned counsel appearing for the petitioners submitted that
the provisions of Order 22 Rule (12) of the Code of Civil Procedure make it
clear that provisions in Order 22 Rule 3,4 & 8 would not apply in the case of
execution proceedings and that the Court below had lost sight in
considering all these provisions of law. In support of his arguments he would
submit judgments reported in AIR 1932 (MAD) 73 and AIR 1990 Delhi 217.

5.4 reading of the Order 22 Rule 12 C.P.C, it is clear that the
provisions does not apply to the execution proceedings. Further, the
respondents have not filed any counter denying that the proposed petitioners
are not the legal heirs of the deceased first decree holder. In the absence of
such denial, there is no necessity not to allow the petitioners to let in
evidence.

6.1aking into consideration of the above factors and law in this
regard, the order of the learned District Munsif cum Judicial Magistrate
Court, Andipatti is perverse and deserves interference. Accordingly, this
civil revision petition is allowed by setting aside the order passed in E.A.No.
15 of 2009 in E.PNo.52 of 2006 in O.S.No.31 of 1996 on the file of the
learned District Munsif cum Judicial Magistrate, Andipatti. Considering the
fact that the execution proceedings is of the year 2006, the learned Judge is
directed to dispose of the execution proceedings, within a period of two
months from the date of receipt of a copy of this order. No costs."

35. Dismissal of E.P.No0.52 of 2006 in O.S.No.31 of 1996 was on account of
the mistake of the Court. In this connect, Latin maxim "Actus Curiae Neminem
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Gravabit' is relevant . As per the maxim no act of the Court can cause prejudice to

the parties.

36. Thus, there i1s no merit in the challenge to the respective impugned
orders passed by the learned District Munsif, Aundipatti, on 16.02.2023, while
allowing E.A.No.l of 2022 filed by the respondents [decree holders] to restore
E.PNo0.52 of 2006 in O.S.No.31 of 1996, which was dismissed on 23.10.2013.

Consequently, dismissal of E.A.No.4 of 2022 cannot be faulted.

37. 1 find no reasons to interfere with the impugned orders dated
16.02.2023, passed in E.A.No.1 and E.A.No.4 of 2022 in E.P.No0.52 of 2006 in

0.S.No.31 of 1996. Accordingly, the impugned orders are sustainable.

38. In the light of the above observations, these Civil Revision Petitions are
liable to be dismissed. Accordingly, they are dismissed. No costs. Consequently

connected Miscellaneous Petitions are closed.

NCC : Yes / No
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Internet : Yes/ No
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To

The District Munsif,

Aundipatti.
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C.SARAVANAN, J.

smn2

PRE-DELIVERY COMMON ORDER MADE IN
C.R.P.(MD)Nos.1072 and 1073 of 2023

DATED : 16.06.2023
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