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BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Date of Reserving the Judgment Date of Pronouncing the Judgment
19.04.2023 16.06.2023

CORAM:
THE HONOURABLE MR.JUSTICE C.SARAVANAN
C.R.P.(MD)No0.783 of 2022

and
C.M.P.(MD)No.3171 of 2022

Alagarsamy, S/o.Perumal ... Petitioner

VS.

Mariappan, S/o.Perumal ... Respondent
Prayer :- Civil Revision Petition is filed under Article 227 of the Constitution

of India, to set aside the order dated 04.01.2022, passed in 1.A.No.555 of 2018 in

0.S.No.142 of 2016, on the file of the District Munsif Court, Sivakasi, by allowing

this Civil Revision Petition.

For Petitioner : Ms.P.Jessi Jeeva Priya

For Respondent : Mr.AR.Jeyarhuthran

ORDER
This Civil Revision Petition has been filed by the petitioner to set aside
the fair and decreetal order passed by the District Munsif Court, Sivakasi, in I.A. No.

555 0f 2018 in O.S. No. 142 of 2016, dated 04.01.2022.
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2.By the impugned order dated 04.01.2022 in [.A.No.555 of 201

[l
PAVIID

8 1n

0.S.No.142 of 2016, the District Munsif Court, Sivakasi, has rejected the application

filed by the petitioner with the following observations:-

"5.6. c1BloeBSTIfleor S igL 1D oL B 13 34 DUQUITE 2_61T6N.
QYETeD  YeweorudT 13 1/4 Dl ey FmaUeTeNhl  BHeumy  eTeulml
4" Crrismeor  GlFunLIILIL (Be1Ten  [Blemevuiled @bsb eUpEHDled LijFFemend @i
B o7 GIBITIODIBTTT ML IoM&h BIPYBLD 2 6116 3 Do ST, [HBHIDCI3
DYEWEWTILIT  HETEDIML LI DSBmEUTD b 3 Dy SHSS SO B
DIBHNE  HTHBD  CFUIGIeNOT  Blewevullsy  LifFFemensbs@fli @ Hens
LTSS ODIBTI(HLD H6TeIeDL (LI YL CFLIWGTUID 61HSH YL CFLIGMEITL LD
& MellEHTH  plemevuiled  eISTITED  CIFTEOVLILIBLD YL CFLIHEIMLITETS/
CoHmULBBS 6T BBHSIOBLD  BOBSIBBEH.  ODISTIT  BDHIO6IS
DYEWWTUIED]  FIDIOGT —OFUILHI  HeoTenIowL_ Ll 41" CFLIED6T  GMISHSHI — DI6UDT
eilFmgemenr OFULIL wplp 2_Mewwoujd 2 61167 [BlemeVUile) LODISTIIT [BSHILO6IR
DUWETTUIT — BIBWBDHSH — CIFTeOIIeTTONT Yl CFLINTHENT — DHW6aTSHBILD
TDBDHSEEH606V 6160 GIBBIHIOBLD EHBSIUBTV B UPSHBI6) LIBIDHTS
BN  YeWeTUlT  [BlLioertd OFUIHI @I SHewsdb  LmTenauuil  Ceemrigui
SDUFLID  BeVemev 61601 BBBDHILGIMLD  BTIBIBS. 61601668  LOGDIBTTIT
I'S.No.222-gounp Gsiispl endbs  Colswi(BLd 6T6myl HTHHD CIFUISHIGNTOT
LOSDIITEIED]  [BleW6VSE S5 HBHH6V6V 6T60lM BBBDHILTBID SHIT6) HTeoID)BHL."

3.The petitioner is the plaintiff in O.S.No.142 of 2016 on the file of the

District Munsif Court, Sivakasi. O.S.No.142 of 2016 has been filed by the petitioner

against the respondent for declaration and mandatory injunction. The prayer in

0O.S.No.142 of 2016 reads as under:-

"o Sufed Ll ] Qens OCFTHSHI UTHGGLI LTSSHUIIIL L & 6T6oml
lenmbLiemdL1  LIASTID  6upmIs]  LIFHNTSH  Heohl BIPLIGESF F6lifled  HLIFIL
‘ol ] Qg CFngEHTH  ieufeHIenen eendulled GCFUILITON BB I6DLI

BB &S CHmf]l CIFWID 2 m3IShhHIHHL L WML LIAGTTLD IPHBIGHLOTIILD,

) BHIUT  UPESBBETEN  UTHIUer  ClFevey OB TEMBUIeW6TL

LNgDleun @i eurHlsehdF ClFsvSHDI 2 SDHITallBLommiLD,
B) UpdBler GIpBlmevECHIL Bbg TSI sTowlgpid BT
Lfl®mymIseaT eupmigommid Couewrl LiiBBIBS!."
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4.In the said suit, the petitioner filed 1.A.No.261 of 2017 for appointing an
Advocate Commissioner under Order XXVI Rule 9 of C.P.C to inspect the suit

schedule property and to give a report which came to be allowed on 08.08.2017.

5.A report was also filed by the Advocate Commissioner on 22.03.2018 along
with a sketch of the suit schedule property. Relevant portion of the report dated

22.03.2018 of the Advocate Commissioner reads as under:-

"9. wep o7 HUFD CFTHBTHI DT HLUFGD CFTSHBIBEG 6T
Dm0 iefleVensv. 10s) "Dy” HLIFO CFTSBTHI "B HLIFGD CFTSHDBIBS
ComBs GFomr 1 g Qe Gleuerfluiled e61BlTosmHTyfeor 6l 1960  BHIPH S
Uubs  FHoUfle0 WIBBHBHSSH. CmLlg s “&)” HLUFD CFTSHBHTENSH
CIBHITOGISTIT L I960T BUpHeh LIbE Fealfled 47 inch pesdled @yewi(h
sunshade — IWIOBBLILIL 1Q(BHBHDI. GLomLitg sunshade  =yememniir
QUDTLIL GBIV Flouli] BIWSHHeO ST LI BorTengl.  10e)) &~ HLF6D
CIFTSH P60  1OBOIBTH  DIBIBLOTEN  [BIBSHDHIV BT LLILIL (BOVT6NS. 106D D~
BLFID  CIFTSHBI60  LOBOBTIH  HBIBLOTET  GTHITLODIBTIT L 1960  BIPSH S
uss  Feuflsv  "107 inch s&mmenailsd (Perimeter) eul&®lemhdl BB
Coprdbal  sFwrr 23 ong  pensdHlev PVC  Pipe-1b, Goming  Feufleor
Opersem Fufled 7107  inch s&mmeneiled  (Perimeter) &omi 7 g
2 wshHHlev  eurengemd Crrisl @b PVC Pipe-1b D16mo&b &L 9 (BbBHSDI.
meg  PVC  Pipe  yewmewruii  euewJLL $HHl60 'Blue'  mné 30
SBILLLILIL (BTN SL.”

6. As per the report, 'B' schedule property is not a part of 'A' schedule property.
'B' schedule property is situated at a distance of 1 feet from 'A' schedule property on

the western side of A schedule property of the plaintiff/petitioner and is divided by a
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wall on which the respondent/defendant's house is there. There are two sunshades of
length 4 inch on the eastern side wall of the respondent's house projecting on the 'B'

schedule property. As per the report there are two PVC Pipes of 23 feet long from

north to south and 7 feet high facing sky on the above said wall.

7.The petitioner appears to have given an objection stating that the report is
not precise and does not meet the requirement for giving a proper measurement of
the property as to whether the sunshade and the drainage pipe on the area meant to
be used as a passage or whether it was within the area ear marked for the defendant,
pursuant to the partition arrangement between the petitioner and the defendant, who

purchased the property on 28.11.2020 in T.S.No.225 (Old S.No.169).

8.It 1s submitted that the petitioner's objection was not considered. Therefore,
the petitioner filed 1.A.No.555 of 2018 for appointing another Advocate

Commissioner, which came to be rejected by the Trial Court.

9.Aggrieved by the same, the petitioner preferred C.R.P.(PD)(MD)No.144 of
2020. On 28.01.2020, this Court passed an order, which reads as under:

"3. In view of the above, this Court directs the District Munsif Court,
Sivakasi to consider the objection filed by the revision petitioner to the
earlier commissioner's report and decided whether any further
Commissioner is required or not and pass orders."
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10.It is submitted that the dispute in the present case pertains to east west
measurement of the suit schedule property. The real dispute in the present Civil
Revision Petition is whether the east west measurement of the property is 13 % or 13

Y4 as has been observed by the Advocate Commissioner in his report, dated

22.03.2018.

11.0pposing the prayer, the learned counsel for the respondent submits that the
order is well reasoned and requires no interference. It is submitted that the petitioner
had not questioned the measurement in the report earlier and that the petitioner has a
right to cross-examine the Advocate Commissioner and therefore, no prejudice will
be caused to the petitioner. Hence, prayed for dismissal of the Civil Revision

Petition.

12.1 have considered the arguments advanced by the learned counsel for the
petitioner and the learned counsel for the respondent. I have perused the impugned

order, Plaint, and the Advocate Commissioner's Report dated 22.03.2018.

13.The petitioner has filed O.S.No.142 of 2016 for declaratory relief and for
permanent injunction in respect of 'A' schedule property. The Advocate
Commissioner in his report dated 22.03.2018 has given a categorical finding that the

s FESRQBASHLS property was situated one feet away from 'A' schedule property, the 'B'
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schedule property was not part of the 'A' schedule poperty, and that the respondent's

house has a wall on the western side of the 'B' schedule property.

14.Therefore, there is no scope for appointing an Advocate Commissioner
once again to give a fresh report. If it is case of the petitioner that 'B' schedule
property belongs to him, it is open for him to let in evidence and also subject the
Advocate Commissioner for cross-examination to discredit the report. Hence, I am of
view that the impugned order does not call for interference. Therefore the present
Civil Revision Petition is liable to be dismissed. Accordingly, it is dismissed. No

costs. Consequently, connected Miscellaneous Petition is closed.

NCC : Yes / No

Index : Yes / No 16.06.2023
Internet : Yes/ No

smn2

To

The District Munsif,

Sivakasi.
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C.SARAVANAN, J.

smn2

PRE-DELIVERY ORDER MADE IN
C.R.P.(MD)No.783 of 2022

DATED : 16.06.2023
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