
C.R.P.(MD)No.711 of 2022

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Date of Reserving the Judgment Date of Pronouncing the Judgment

24.03.2023 13.04.2023

CORAM:

THE HONOURABLE MR.JUSTICE C.SARAVANAN

C.R.P.(MD)No.711 of 2022

and

C.M.P.(MD)No.2924 of 2022

Govindan, S/o.Chithira Azhagu    ... Petitioner

vs.

Malaichamy, S/o.Karuppiah             ... Respondent

Prayer :- Civil Revision Petition is filed under Article 227 of the Constitution 

of India, against the fair and decretal order dated 31.08.2021, made in I.A.No.1 of 

2020 in A.S.No.53 of 2018, on the file of the Sub-Court, Sivagangai.

      For Petitioner   : Mr.S.Srinivasa Raghavan

For Respondent    : Mr.M.S.Jeyakarthick

ORDER

The unsuccessful defendant in O.S.No.158 of 2013 is the petitioner before 

this Court.  The petitioner is challenging the impugned fair and decreetal order dated 

31.08.2021, passed by the Sub-Court, Sivagangai, in I.A.No.1 of 2020 in A.S.No.53 

of 2018.
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2. By the impugned order, the Sub-Court, Sivagangai, has rejected I.A.No.1 of 

2020 in  A.S.No.53 of  2018 filed  by the petitioner  under  Order  XXVI Rule 9 of 

C.P.C.  for  appointment  of  an  Advocate  Commissioner.   Relevant  portion  of  the 

impugned order reads as under:-

''6.kDjhuH  ,e;j  Nky;KiwaPl;L  tof;fpy;  Nky;KiwaPl;lhsH 

mry;  tof;fpy;  gpujpthjp.  VjpHkDjhuH  jhf;fy;  nra;j  mry; 

tof;fhdJ  mDkjpf;fg;gl;L  jhth  nrhj;jpy;  cs;s  Mf;fpukpg;ig 

kDjhuH  mfw;wp  xg;gilg;G  nra;J  juNtz;b  jPHg;ghiz 

gpwg;gpf;fg;gl;Ls;sJ. tprhuiz ePjpkd;wj;jpy; MizaH jy tprhuiz 

nra;J mwpf;ifAk;  rkHg;gpj;Js;shH.  me;j  mwpf;ifapd;  cjtpAld; 

fPoik  ePjpkd;wk;  jhth  tof;F  gpur;ridia  jPHkhdpj;Js;sJ. 

jw;nghOJ  kDjhuH  jug;gpy;  jhth  nrhj;ij  mjDila  tlf;F 

vy;iyapypUe;J  msf;Fk;  gl;rj;jpy;  jhth  nrhj;J  ve;j  rHNt 

vz;Zf;Fs;  tUfpwJ  vd;W  njspthf  njhpAk;  vd;Wk;  mij 

ep&gpf;Fk;  nghUl;L  ,e;j  kD  jhf;fy;  nra;Js;sjhfTk;  kDjhuH 

jug;gpy;  vLj;Jiuf;fg;gl;lJ.  mry;  tof;fpy;  jhf;fy;  nra;ag;gl;l 

ePjpkd;w MizaH mwpf;ifapy; jhth nrhj;jpw;F njw;F gf;fk; cs;s 

rHNt  fy;ypypUe;J  msf;fg;gl;lJ  vd;Wk;  tlf;F>  fpof;F  kw;Wk; 

Nkw;F  gf;fq;fspy;  rHNt  fy;  ,y;iy  vd;Wk;  Fwpg;gpl;L 

nrhy;yg;gl;Ls;sJ.  nrhj;jpd;  ,aw;if  mikg;Gfs;  kw;Wk;  mjd; 

mstPLfis ePjpkd;w MizaH Fwpg;gpl;Ls;shH. Nkw;gb mwpf;iff;F 

kDjhuH  jug;gpy;  Ml;Nrgid  nra;ag;gl;Ls;sJ.  vdNt  Nky; 

KiwaPl;L tof;F epYitapy; cs;snghOJ kPz;Lk; jhth nrhj;jpid 

mjDila tlf;F rHNt fy;ypypUe;;J msf;f Ntz;Lnkd;W $wpAs;s 

ghpfhukhdJ  fpilf;fj;jf;fjy;y>  Njitaw;wJkhFk;.  vdNt  kD 

js;Sgbf;F cfe;jJ.''
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3. The respondent herein had filed O.S.No.158 of 2013 for declaration before 

the District Munsif Court, Sivagangai, for declaration, recovery of possession of the 

suit  property and for  mandatory injunction to remove the encroachment allegedly 

made by the petitioner in the suit property.  

4. In the said suit, the respondent/plaintiff had also filed I.A.No.1219 of 2013 

for appointment of an Advocate Commissioner under Order XXVI Rule 9 of C.P.C. 

The application was allowed.  The Advocate Commissioner appointed is said to have 

inspected  the  suit  property  on  15.02.2014  and  had  also  given  a  report,  dated 

11.04.2014, before the District Munsif Court, Sivagangai.  

5. The said suit was decreed by the learned District Munsif, Sivagangai, vide 

judgment and decree, dated 04.04.2018, shifting the burden of proof on the petitioner 

by stating that he has not discharged the burden of proof.  Relevant portion of the 

Judgment in O.S.No.158 of 2013 of the District Munsif Court,  Sivagangai,  dated 

04.04.2018, reads as under:-

''8.gpujpthjp jug;gpy; gpujpthjpf;F G+HtPfkhf ghj;jpakhd mDgt 

ej;jk; ,lj;jpy; itf;Nghy;NghH> jz;zPH njhl;b kw;Wk; XLfs; mLf;fp 

itj;Js;sjhf  thJiuf;fg;gl;Ls;sJ.   Mdhy;  gpujpthjp  mDgtk; 

nra;J tUtjhf nrhy;yg;gLk;  Nkw;gb gFjp jhth Gy vz;fSf;F 

cl;gl;L  tUfpwjh  my;yJ  gpujpthjpf;F  ghj;jpag;gl;ljhf 

nrhy;yg;gLk;  Gy  vz;.228/17-f;Fs;  cl;gl;L  tUfpwjh  vd;gjw;fhd 

tpsf;fq;fs;  ,y;iy.   NkYk;  gpujpthjp  jug;gpy;  jhf;fy; 
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nra;ag;gl;Ls;s  Mtzq;fs;  midj;Jk;  Gy  vz;.228/17-f;F 

rk;ge;jgl;lit  MFk;.   jhth  nrhj;J  ePjpkd;w  Mizauhy; 

eP.kh.rh.M.2 tiuglj;jpy; fhz;gpf;fg;gl;Ls;s 'H I B C' vd;w  gFjp 

jhth Gyq;fSf;F cl;gl;l gFjp ,y;iy vd;why;>  mt;thW jhth 

nrhj;J thjpf;F ghj;jpag;gl;l Gy vz;.228/15 kw;Wk;> Gy vz;.228/16-

f;Fs;  cl;gltpy;iy  vd;gijAk;>  jhth  nrhj;J  rhpahf  mstPL 

nra;ag;gltpy;iy  vd;gijAk;  ep&gpf;Fk;  Rik  gpujpthjp  kPNj 

cs;sJ.  Mdhy; mt;thW gpujpthjp jug;gpy; jhth nrhj;J thjpf;F 

ghj;jpag;gl;l Gy vz;fSf;Fs; tutpy;iy vd;gJ ep&gpf;fg;gltpy;iy. 

Mdhy; thjp jug;gpy; jhth nrhj;J thjpf;F ghj;jpag;gl;l Gy vz;.

228/15  kw;Wk;  Gy  vz;.228/16f;F  cl;gl;L  tUfpwJ  vd;gJ 

ep&gpf;fg;gl;Ls;sJ.  ,t;tof;fpy;  tpsk;Gif  ghpfhuk; 

Nfhug;gl;Ls;sjhy;> thjp jhth nrhj;J jdf;F ghj;jpag;gl;lJ vd;gij 

Mtzq;fspd; mbg;gilapy; ep&gpf;f Ntz;Lnkd;Wk;> mt;thW jdf;F 

ghj;jpag;gl;ljw;fhd  Mtzq;fs;  vJTk;  thjp  jug;gpy;  jhf;fy; 

nra;atpy;iy vd;Wk;  gpujpthjp  jug;G  vjpHthjk;  Kd;itf;fg;gl;lJ. 

jhth Gy vz;fs; thjpf;F ghj;jpag;gl;lJ vd;gij gpujpthjp jdJ 

gjpYiuapYk;>  Kjy;  gpukhz  rhl;rp  thf;F  %yj;jpYk; 

njs;sj;njspthf  xg;Gf;nfhz;Ls;shH.   jtpu  jhth  nrhj;jpw;fhd 

ej;jk; epythp jpl;l mlq;fy; gjpNtlhd rh.rh.M2-d; %yk; jhth Gy 

vz;fSf;F  ,e;j  thjp  chpikahsH  vd;gij  mwpa 

KbfpwJ.  ,t;tof;fpy; gpujpthjp jug;igtpl thjp jug;gpy; Nkk;gl;l 

rhl;rpak; Kd;epWj;jg;gl;Ls;sJ.  jtpu eP.k.rh.M.2 khjphp tiuglj;jpy; 

fhz;gpf;fg;gl;Ls;s  'H  I  B  C'  vd;w  gFjp  jhth  Gy  vz;fSf;Fs; 

cl;gl;L  tUfpwJ  vd;gJk;  thjp  jug;gpy;  Nghjpa  rhl;rp 

rhd;whtzq;fs; thapyhf ep&gpf;fg;gl;Ls;sJ.'' 

6.  Aggrieved  by  the  judgment  and  decree  of  the  District  Munsif  Court, 
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Sivagangai, the petitioner filed A.S.No.53 of 2018 before the Sub-Court, Sivagangai 

wherin the  petitioner filed I.A.No.1 of 2020 under Order XXVI Rule 9 of C.P.C., for 

appointment of Advocate Commissioner to give a report stating that the property was 

not properly measured by the Advocate Commissioner earlier appointed in  I.A.No.

1219  of  2013 in  O.S.No.158  of  2013 on  the  file  of  District  Munsif  Court, 

Sivagangai,. The Sub-Court, Sivagangai, has rejected I.A.No.1 of 2020 in A.S.No.53 

of 2018 filed by the petitioner. 

7.  The  Sub-Court,  Sivagangai,  while  dismissing  I.A.No.1  of  2020  has 

proceeded to uphold the views of the learned District Munsif, Sivagangai, based on 

the Advocate Commissioner's report in I.A.No.1219 of 2013. Relevant portion of the 

impugned order has already been reproduced in the beginning of this order.

8.  The  learned  counsel  for  the  petitioner  submits  that  the  Sub-Court, 

Sivagangai,  has  committed  a  grave  error  in  rejecting  the  application  filed  for 

appointment of Advocate Commissioner as the property was not properly measured 

by  the  Advocate  Commissioner  pursuant  to  the  directions  given  by  the  District 

Munsif Court,  Sivagangai,  in O.S.No.158 of 2013 while allowing I.A.No.1219 of 

2013.

9. It is further submitted that the report of the Advocate Commissioner, which 

formed the basis of the judgment and decree, dated 04.04.2018 of the District Munsif 
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Court, Sivagangai, in O.S.No.158 of 2013, was liable to be interfered with by the 

Sub-Court,  Sivagangai,  in  A.S.No.53  of  2018,  as  report  of  the  Advocate 

Commissioner  was  full  of  discrepancy  and  was  of  no  use  for  the  Sub-Court, 

Sivagangai, to decide as to whether the judgment and decree, dated 04.04.2018 of the 

District Munsif Court, Sivagangai, was to be either affirmed or reversed.  

10. It is submitted that the Advocate Commissioner should have measured the 

property  from the  northern  side  of  the  suit  property,  which  ought  to  have  been 

undertaken by the Advocate Commissioner in accordance with the provisions of the 

Tamil Nadu Survey and Boundaries Act, 1923 and the Rules made thereunder.

11.  The  present  Civil  Revision  Petition  is  opposed  by  the  respondent 

respondent/plaintiff  on  the  ground  that  the  report  given  by  the  Advocate 

Commissioner was clear and based on which, decree came to be passed by the Trial 

Court on 04.04.2018. He would further submit that there is no scope for appointing 

the fresh Advocate Commissioner to give a fresh report at the appellate stage, as no 

new material is available for the Court to interfere and thus, the application has been 

rightly rejected.  

12.  I  have  perused  the impugned  order,   judgment  and  decree,  dated 

04.04.2018, passed by the District Munsif Court, Sivagangai, in O.S.No.158 of 2013. 

The relevant portion of the judgment, which has already been extracted above.  I 
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have also perused the report given by the Advocate Commissioner, dated 11.04.2014.

13. Originally, the suit was filed showing the suit schedule property marked as 

ABCD in 0.011.0 sq.mt. in the plaint. Subsequently,  the suit schedule property in the 

plaint was amended by the respondent/plaintiff based on the report of the Advocate 

Commissioner appointed by  showing a lesser area marked which was identified as 

HIBC in the report of the Advocate Commissioner . The schedule to the property in 

the plaint before and after amendment reads as under:-

Before Amendment After amendment

Description

       

        

rptfq;if  khtl;lk>; 
rptfq;if  jhYfh>  fhy;Fsk; 
F&g>;  NjhLFsk;  fpuhkj;jpy; 

ej;jk;  Gyvz;fs;  228/15>  228/16 
tp];jPuzk; KiwNa 0.011.0 r.kP> 
0.011.0  r.kP  ,tw;wpy;  Mf 
njd;Gwk; fpoNky; RkhH 80 mb> 
mjhtJ  ,j;Jld;  jhf;fy; 
cj;Njr  tiuglj;jpy; 

Fwpg;gpl;Ls;s ABCD gFjp.

rptfq;if  khtl;lk>;  rptfq;if  jhYfh> 
fhy;Fsk;  F&g>;  NjhLFsk;  fpuhkj;jpy; 

ej;jk; Gyvz;fs; 228/15> 228/16 tp];jPuzk; 
KiwNa 0.011.0 r.kP> 0.011.0 r.kP ,tw;wpy; 
Mf  njd;Gwk;  fpoNky;  RkhH  80  mb 
njd;tly;  Nkw;Fg;  gf;fk;  RkhH 7 kPl;lH 
njd;tly;  fpof;Fg;  gf;fk;  1mb 
(MizahsH  tiuglj;jpy; 

Fwpf;fg;gl;Ls;s  HIBC gFjp)> 
mjhtJ  ,j;Jld;  jhf;fy;  cj;Njr 

tiuglj;jpy; Fwpg;gpl;Ls;s ABCD gFjp.

Boundaries tlf;Nf : vkJ fl;rpf;fhuH tPLk; mijr; NrHe;j fhypaplKk;.

njw;Nf : gpujpthjp Gyvz; 228/17 ,lk;.
fpof;Nf : ed;nra; tug;G.
Nkw;Nf : njd;tly; tPjp.

14.  Thus,  there  is  no  clear  identification  in  the  plaint of  the  suit  schedule 

property.  The dispute pertains to the land, which was apparently encroached by the 

petitioner/defendant.  The moot point that was to be decided by the learned District 

Munsif, Sivagangai, in O.S.No. 158 of 2013 was whether the suit schedule property 
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fell  within  the  bounds  of  the  land  in  S.Nos.228/15  and  228/16  of  the 

respondent/plaintiff  or  within  the  bounds  of  the  land  in  S.No.228/17  of  the 

petitioner/defendant. Both the parties have not given the Extent of the Property of the 

land in S.Nos.228/15 and 228/16  and land in S.No.228/17.  

 15. The Advocate Commissioner, who was appointed was required to give a 

report after the inspection of the suit schedule property. The Advocate Commissioner 

was required to merely identify the location of the disputed suit schedule property for 

the court to conclude as to whether  the suit schedule property fell within the bounds 

of the land in S.Nos.228/15 and 228/16 of the respondent/plaintiff or whether the 

disputed  property  fell  within  the  bounds  of  the  land  in  S.No.228/17  of  the 

petitioner/defendant. 

16. The report that was given by the Advocate Commissioner, formed the basis 

of the judgment and decree of the District Munsif Court, Sivagangai, in O.S.No. 158 

of 2013 was not clear. Therefore the suit was decreed based on an ambiguous report 

of the Advocate Commissioner. The Appellate Court should have therefore appointed 

an Advocate Commissioner to give a clear report after ascertaining the extent of the 

land  and  location  of  the  disputed  property.   The  Court  is  therefore  inclined  to 

interfere with the impugned order as the report of the Advocate Commissioner, based 
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on  which,  the  suit  was  decreed,  prima  facie appears  to  have  not  met  with  the 

requirements for the Court to resolve the dispute.

17. The impugned order dated 31.08.2021 passed in I.A.No.1 of 2020 in 

A.S.No.53  of  2018  by  the  Sub-Court,  Sivagangai,  is  therefore  set  aside  and  the 

present Civil Revision Petition stands allowed, by directing the learned Sub-Judge, 

Sivagangai, to issue warrant to an Advocate Commissioner to cause inspection of the 

property and give a report with the help of the Surveyor and Village Administrative 

Officer and such other revenue officials in accordance with the above observation. 

No costs.  Consequently, connected Miscellaneous Petition is closed.

NCC : Yes / No

Index : Yes / No        13.04.2023

Internet : Yes / No
smn2

To

The Sub-Judge, 
Sivagangai.
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C.SARAVANAN  , J.  

smn2

PRE-DELIVERY ORDER MADE IN

C.R.P.(MD)No.711 of 2022

DATED : 13.04.2023
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