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BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Date of Reserving the Judgment Date of Pronouncing the Judgment
24.03.2023 13.04.2023

CORAM:
THE HONOURABLE MR.JUSTICE C.SARAVANAN
C.R.P.(MD)No.711 of 2022

and
C.M.P.(MD)No0.2924 of 2022

Govindan, S/o0.Chithira Azhagu ... Petitioner
Vs.

Malaichamy, S/o0.Karuppiah ... Respondent

Prayer :- Civil Revision Petition is filed under Article 227 of the Constitution
of India, against the fair and decretal order dated 31.08.2021, made in I.A.No.l of
2020 in A.S.No.53 of 2018, on the file of the Sub-Court, Sivagangai.

For Petitioner : Mr.S.Srinivasa Raghavan
For Respondent : Mr.M.S.Jeyakarthick
ORDER

The unsuccessful defendant in O.S.No.158 of 2013 is the petitioner before
this Court. The petitioner is challenging the impugned fair and decreetal order dated
31.08.2021, passed by the Sub-Court, Sivagangai, in .A.No.1 of 2020 in A.S.No.53

of 2018.
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2020 in A.S.No.53 of 2018 filed by the petitioner under Order XXVI Rule 9 of

C.P.

[=]#

C.RP(MD)No.711 0) w1

2. By the impugned order, the Sub-Court, Sivagangai, has rejected I.A.No.1 of

C. for appointment of an Advocate Commissioner. Relevant portion of the

impugned order reads as under:-

"6..0IHTIT RbH  Coedpemmuil B aupHaHled  Gosvpemmuil L meri
SIF6L  alpSHHeL  LIgHeund.  gHTomisTIT  HThHL  OFUIH  DIF6L
QUPEHEHTOH  DADIDHBHHILIL([H  HTeumT  QFTHH60 2 6iten  HHSTLOLHL
LOEDIGHTT T SIHBN) eUILIEML_LIL] Q&uigl H1J Gl SHITLILIT 606001
LIBLésUUL(BHelTengl. allFmyenen bHLMIBHHE0 DUENeWIUWT H6O QNFTT6en6wt
Cauigl SMflemaud  FTINHHIETNTT. DibH DIBEmBUTIET 2 SHelu|L 6
SHPMID  HHIDOIBLD  HTUT  apdh@  LIgFFemetenul  &HiLomelldaHIeTengl.
SBOUTIOEHI  WISTIT  HIULT6L HTeumT CFTHMHSH DIHDIHL U QLSS
sTevemeLUTeVHbHI  DNBGHID UL FHH6OL HTaumT  QFTHH  6lbd  FiGeu
TG GH6IT  aIHBMEH  oladiml  Opelleurds  QeHflujld  eTeiimIdD DS
BHLUISGHD QuUTmHLB bdH 1w HTHH60 CFUISHINTENSHTHAD OIS
ST  THHHIMIHBLILILLF. DIF60  6UPHBHE0  HTHH6OL QUL L
bHIB enewili Ssldbmaulsd HreurT CFTHHBE&H CHBE LSHHD 2 6iTen
giBeu  HLVSIBHEH DNMBBLILLL S  61IBID  QILHG, HIPHE BEBID
Com@ LI& B M 61160 giiGeu &6V @606m6V 610D GBI B
QameveulILI_(HelTenHl. CFTHHT SUIBeNH  DWIDLILH6ET  IDBHILD  DIFH6I
SleneiBmemen  bAWTB Semenrwli  GBIULLBeitenmi. Gwmu  IfldbamnsddE
eIHTIT  HIided o CFuswenr  GEFuwiwii Beiengl.  eleiiGeu  GLosd
wenpuil (b 6updH@& Havewauuled 2 6TenOumIpdl eI SHTeum GFTHIHenen
SIHDMMLW QL@ Fi6eu H60ed6VIHHFH DeNHH CalemtBHOILD6ITM  FnnsluleiTen
uflergorengd  HMLSBHHHHH00, CHemeuBBHIOTGD.  616eGa  LDgn)

HENEDHLIQHESH 2 HHSHHI."
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3. The respondent herein had filed O.S.No.158 of 2013 for declaration before
the District Munsif Court, Sivagangai, for declaration, recovery of possession of the

suit property and for mandatory injunction to remove the encroachment allegedly

made by the petitioner in the suit property.

4. In the said suit, the respondent/plaintiff had also filed .A.No.1219 of 2013
for appointment of an Advocate Commissioner under Order XXVI Rule 9 of C.P.C.
The application was allowed. The Advocate Commissioner appointed is said to have
inspected the suit property on 15.02.2014 and had also given a report, dated

11.04.2014, before the District Munsif Court, Sivagangai.

5. The said suit was decreed by the learned District Munsif, Sivagangai, vide
judgment and decree, dated 04.04.2018, shifting the burden of proof on the petitioner
by stating that he has not discharged the burden of proof. Relevant portion of the
Judgment in O.S.No.158 of 2013 of the District Munsif Court, Sivagangai, dated

04.04.2018, reads as under:-

"S.Urseurd Hyinfed LyHeundHledd Uielsons UTHHUIDTET DisniLiol
bHHD QL HHe0 emeusGuTeLOUTT, Hewrewit OHTL 1Y LOBBID @BH6T DIBHHS
MEUSHBINTNHTH  UTHIENTHBLILIL (HETTeTH. enmed  LpPHleurd)  SispiLieid
QFuIml eImaUSHTH GFTeLeOLILIBID GoBLY LGS HTaUT Ljev  616001HEHH G
o u(p QUHBBSHT SI6V6VGI yHleunsHesd UTSHSHWNILL L HTH
GFmeLeULILIBID L0  61601.228/17-@&6T 2 LB  6UBHSBSHT  6160ILIGHBEHT60

AleNBHMIBET  E)6L6N6V. Gusvid  LNysleurs) SHILLTL  HTHDH6L
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QaFuiwiu_(heiten 1,6) 60T 61T SN HFHILD L6V oT6u01.228/17-6@G,
FIDUBSLL LM  DELD. ST  QFTHEH BHIOSIB  QLENERIWLITT6V
B.OT.5T.8,.2 euemjuULSHFev smewilllsasiul_@Beism 'H I B C' ey U@
STOIT LeVhSEndsE& 2 LULL UGS GSedenev 6I6aiImmed, ieleurm HTeur
Canrsa anmdés@ uTSHSHWOLLL Lev 6T6wr.228/15 BE@ID, Lje0 6T6wr.228/16-
H@G6iT 2 L uLeflebeney eiUMBWD, HTeuT OaFrsHgk Fflures Senei®
GFuwiuLelebensy  esieiiUmBWD  BleplleEGw s  Urdeurd)  156%
2 _e6itengl. enime0 Ssuaumm LrsHleurs HIlifled SHreumr QFTHH uTHSHG
UTHSWILL L L6V 6TemTdhEhBEH6T aIIalsvensd el6iilighl  HlepLldalLL allsLensv.
eOMeL  auTdHl HIULT60 HToumr QFTHH UTHGBEG UTSHH WL L LJ60  6T65I.
228/15  ommibd v etewr.228/16k5@ 2 LULB  eBBEBH 6L
BIHLIBSLILL (HETeS. OBIDINEF: N ell6NMIDLI6N S uflsmyid
CamyiLl_(helTengpmev, Tl HTauT CFTHFH HedhE UTHHWLILL LI 6I6TLINS
S OIHIB6MET  DQlILenL_Ulled HIHLISS CausmrBOILD6ITMID, DisaITHI FHeTd G
UTHSWILL L HMSBTM  LOUGMIRIGBET  6THIQID  6uTdH  HILLNDL  HTEHH6D
Geuwiwelsvemey  elei@IDd  LITHeUTH  SHILL  6IHTUTHD  (LpeiieneudSLILIL L ).
SHTOUT  LI60  6I60IH6IT  QUTHIHBEGE UTSHHWILLL Gl el6ilend LyHeund Hengl
LIgHlevlenguileid, (LPH6V LNT LD 6001 gFm_ &) QUTHG, PV & BVILD
Op6itenSH0Herlleurs el s0ETaI (BTN . SNy HTeuT  OFTHHMBSHT6
bHHID Hevaull Hi L DILmHe0 UHCILTET FT.FT.2-601 CPSVID HTOUT  L|6V
616001 5b(6TH 5 (&) Qb QUTS)) o _flemiowimernt STETLIEN & Sl
WaBg .  Selaupdsled LgHeurs sylenual eurdl SHyidsd Gobul L
FTLFAWD (peTBHBISSHILLBeiTengl.  HoJ BH.0.FT.o.2 WIGHf euenIUL SHFHlev
srewilldsii_Getem 'H I B C' 61603 U@ HTour Le0  6T60156TH G 60T
2 I'u(h QUHBIMBSHI TEITLIGILD QUT ) SHILIL6L Gumrglwi Fm_&)

FTIBTalhIGE6T auTulleond HBlmLNSSILL (HeTerngl."

6. Aggrieved by the judgment and decree of the District Munsif Court,
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Sivagangai, the petitioner filed A.S.No0.53 of 2018 before the Sub-Court, Sivagangai
wherin the petitioner filed [.LA.No.1 of 2020 under Order XXVI Rule 9 of C.P.C., for
appointment of Advocate Commissioner to give a report stating that the property was
not properly measured by the Advocate Commissioner earlier appointed in 1.A.No.
1219 of 2013 in O.S.No.158 of 2013 on the file of District Munsif Court,
Sivagangai,. The Sub-Court, Sivagangai, has rejected [.A.No.1 of 2020 in A.S.No.53

of 2018 filed by the petitioner.

7. The Sub-Court, Sivagangai, while dismissing [.LA.No.l of 2020 has
proceeded to uphold the views of the learned District Munsif, Sivagangai, based on
the Advocate Commissioner's report in [.LA.No.1219 of 2013. Relevant portion of the

impugned order has already been reproduced in the beginning of this order.

8. The learned counsel for the petitioner submits that the Sub-Court,
Sivagangai, has committed a grave error in rejecting the application filed for
appointment of Advocate Commissioner as the property was not properly measured
by the Advocate Commissioner pursuant to the directions given by the District
Munsif Court, Sivagangai, in O.S.No.158 of 2013 while allowing 1.A.No.1219 of

2013.

9. It is further submitted that the report of the Advocate Commissioner, which

formed the basis of the judgment and decree, dated 04.04.2018 of the District Munsif
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Court, Sivagangai, in O.S.No.158 of 2013, was liable to be interfered with by the
Sub-Court, Sivagangai, in A.S.No.53 of 2018, as report of the Advocate
Commissioner was full of discrepancy and was of no use for the Sub-Court,
Sivagangai, to decide as to whether the judgment and decree, dated 04.04.2018 of the
District Munsif Court, Sivagangai, was to be either affirmed or reversed.

10. It is submitted that the Advocate Commissioner should have measured the
property from the northern side of the suit property, which ought to have been

undertaken by the Advocate Commissioner in accordance with the provisions of the

Tamil Nadu Survey and Boundaries Act, 1923 and the Rules made thereunder.

11. The present Civil Revision Petition is opposed by the respondent
respondent/plaintiff on the ground that the report given by the Advocate
Commissioner was clear and based on which, decree came to be passed by the Trial
Court on 04.04.2018. He would further submit that there is no scope for appointing
the fresh Advocate Commissioner to give a fresh report at the appellate stage, as no
new material is available for the Court to interfere and thus, the application has been

rightly rejected.

12. T have perused the impugned order, judgment and decree, dated
04.04.2018, passed by the District Munsif Court, Sivagangai, in O.S.No.158 of 2013.

The relevant portion of the judgment, which has already been extracted above. I
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have also perused the report given by the Advocate Commissioner, dated 11.04.2014.

13. Originally, the suit was filed showing the suit schedule property marked as

ABCD in 0.011.0 sq.mt. in the plaint. Subsequently, the suit schedule property in the

plaint was amended by the respondent/plaintiff based on the report of the Advocate

Commissioner appointed by showing a lesser area marked which was identified as

HIBC in the report of the Advocate Commissioner . The schedule to the property in

the plaint before and after amendment reads as under:-

Description

Before Amendment
Fousmiens LOm6UL_LLD,
Fousmlensd HITEVIHT, HITGLE 6D
&ML,  CHIB@eNDd  &Tgdled

BHHID  Levetewidben  228/15, 228/16
alerogenid  (pemmp@uwi 0.011.0 &.185,

0.011.0 g.10 ReuBnslev B
Ompemmid  #lp@osd  &Hiomr 80 g,
SIHTEUSI D HSBIL 60 HTEHBH60
2 56xF QUMTLIL &G0

GBUIL_Bsiten ABCD u@a).

After amendment

Ffousmiend Tl LI, Fousmiend SIS,
HTOGOND &b, BCHTH@end — &Fminddlev
bHDHLD Llevstemiabei 228/15, 228/16 alervgsyemid
wpempBw 0.011.0 &.15, 0.011.0 .15 SeuBpded
NH  Opeiypld  Hip@wed  FHwomi 80 iy
OzpaiauL6d GoBE@LU ussD &womr 7 WBILF

Qg 6euL6v Bps@ LI (NE: %31 1209
(S enemIwiTeni QUEMLIL &35 60
GMlBSLILILBeiTen HIBC uga),
DIHTUF] QNSHHIL 601 HTHBH6L 2 58xF

aILLSHHe0 GSBILLILGsiten ABCD ugg).

Boundaries

ol &68s
Osb6s :
HpH8H : HETGlFUT eUILIL.
CuomBs : Gmeieul_60 &Ig).

oGl sLAGHEMT eiBh DmHF Caibhsd STelul(pL.
ydeurd) Levetemt 228/17 G Lb.

14. Thus, there is no clear identification in the plaint of the suit schedule

property. The dispute pertains to the land, which was apparently encroached by the

petitioner/defendant. The moot point that was to be decided by the learned District

Munsif, Sivagangai, in O.S.No. 158 of 2013 was whether the suit schedule property
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fell within the bounds of the land in S.Nos.228/15 and 228/16 of the
respondent/plaintiff or within the bounds of the land in S.No0.228/17 of the
petitioner/defendant. Both the parties have not given the Extent of the Property of the

land in S.No0s.228/15 and 228/16 and land in S.No0.228/17.

15. The Advocate Commissioner, who was appointed was required to give a
report after the inspection of the suit schedule property. The Advocate Commissioner
was required to merely identify the location of the disputed suit schedule property for
the court to conclude as to whether the suit schedule property fell within the bounds
of the land in S.Nos.228/15 and 228/16 of the respondent/plaintiff or whether the
disputed property fell within the bounds of the land in S.No.228/17 of the

petitioner/defendant.

16. The report that was given by the Advocate Commissioner, formed the basis
of the judgment and decree of the District Munsif Court, Sivagangai, in O.S.No. 158
of 2013 was not clear. Therefore the suit was decreed based on an ambiguous report
of the Advocate Commissioner. The Appellate Court should have therefore appointed
an Advocate Commissioner to give a clear report after ascertaining the extent of the
land and location of the disputed property. The Court is therefore inclined to

interfere with the impugned order as the report of the Advocate Commissioner, based
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on which, the suit was decreed, prima facie appears to have not met with the

requirements for the Court to resolve the dispute.

17. The impugned order dated 31.08.2021 passed in [.A.No.l of 2020 in
A.S.No.53 of 2018 by the Sub-Court, Sivagangai, is therefore set aside and the
present Civil Revision Petition stands allowed, by directing the learned Sub-Judge,
Sivagangali, to issue warrant to an Advocate Commissioner to cause inspection of the
property and give a report with the help of the Surveyor and Village Administrative
Officer and such other revenue officials in accordance with the above observation.

No costs. Consequently, connected Miscellaneous Petition is closed.

NCC : Yes / No

Index : Yes / No 13.04.2023
Internet : Yes/ No

smn2

To

The Sub-Judge,
Sivagangai.
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C.SARAVANAN, J.

smn2

PRE-DELIVERY ORDER MADE IN
C.R.P.(MD)No.711 of 2022

DATED : 13.04.2023
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