
C.R.P(MD)No.846 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

DATED: 28.03.2023

CORAM

THE HON'BLE MR.JUSTICE C.SARAVANAN

C.R.P(MD)No.846 of 2023

and

CMP(MD)No.3897 of 2023

Saibu alias Thandi Thever                     ...Petitioner/Petitioner/ 
          1st Defendant 

Vs.

1.Kandasamy              ... Respondent/Respondent/Plaintiff
2.Pandi(deceased)
3.Pakathal
4.Mareeswaran
5.Mariselvam
6.Eswaran ... Respondents/Respondents/

             Defendants 3,4,5&9
7.Kamatchi
8.Seeniammal
9.Karthikaiselvi
10.Karuppasamy                      ... Respondents 7 to 10/Petitioners 2 to 5/

              Defendants 6,7,8 & 10

PRAYER: Civil  Revision  Petition  is  filed  under  Article  227  of 

Constitution of India, to set aside the order dated 12.10.2022 made in 

I.A.No.2  of  2022  in  O.S.No.28 of  2010 on the  file  of  the  Additional 

District Munsif, Tirumangalam.

  For Petitioner   : Mr.M.Mohamed Ajeesdheen
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                ORDER

This petition has been filed to set aside the order made in I.A.No.2 

of  2022  in  O.S.No.28  of  2010  on  the  file  of  the  Additional  District 

Munsif, Tirumangalam, dated 12.10.2022.

2.The  petitioner  is  the  first  defendant  before  the  Additional 

District Munsif, Thirumangalam, in O.S.No.28 of 2010. 

3.The suit has been filed by the first respondent for a permanent 

injunction to restrain the petitioner (first defendant and other defendants) 

namely, the defendants 6 to 10 from in any manner interfering with the 

first  respondent's  ½  share  to  draw  water  from  the  Well  in  the  suit 

property item No.4 for irrigating the suit  item No.1 and 2. In the said 

suit, the petitioner has filed a written statement together with the counter 

claim  for  a  direction  for  specific  performance  directing  the  first 

respondent  (Plaintiff)  to  execute  a  sale  deed  in  respect  of  the  suit 

schedule  property  within  a  time  stipulated  and  also  for  a  decree  for 

declaring  ownership  by  adverse  possession  and  for  a  permanent 

injunction. 
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4.The  specific  case  of  the  petitioner  is  that  the  petitioner  is  in 

possession  of  the  property  and  therefore,  the  petitioner  is  entitled  to 

appoint an Advocate Commissioner to give a report. The Trial Court has 

dismissed  the  application  filed  by  the  petitioner  with  the  following 

observations:-

“6.vjph;kDjhuh;fs;/thjpfs;  jhf;fy;  bra;Js;s 

tHf;F  vd;gJ  gpujpthjpfs;  kPJ  jhth  brhj;Jf;fisg; 

bghWj;J  epue;ju  cWj;Jf;fl;lis  ghpfhuk;  nfhhpa 

tHf;fhFk;.  epue;ju  cWj;Jf;fl;lis  nfhhp  jhf;fy; 

bra;Js;s  tHf;fpy;  Mizah;  epakd  kD  bra;a 

rl;lj;jpy;  tHptif  ,y;iy.  Vbddpy;  epue;jh 

cWj;Jf;fl;lis ghpfhuk;  nfhhpa tHf;fpy;  ePjpkd;wkhdJ 

jPh;khdpf;f  ntz;oa  tprakhdJ  thjpfs;  jhth 

brhj;Jf;fspy;  gpuhJ  fhyj;jpy;  mDgtj;jpy; 

cs;shh;fsh  ,y;iyah  vd;gij  kl;Lnk  ftdpf;f 

ntz;oaJ MFk;.  Kdjhuh;/gpujpthjpfs;  jug;gpy;  jhf;fy; 

bra;Js;s  vjphptHf;Fiuapy;  thjpfspd;  jfg;gdhh;fshd 

Fg;ghj;njtUf;F ghfj;jpy; jhth brhj;Jf;fs; xJf;fg;l;lJ 

bjhlh;ghf  vjph;tHf;Fiu  ghuh  6  y;  2  tJ  thpapy; 

xg;g[f;bfhz;Ls;sdh;.  kDjhuh;fs;/gpujpthjpfs;  ghpfhukhf 

jdJ  vjph;nfhhpf;ifapy;  nfhUtJ  jhth  brhj;jpidg; 

bghWj;J thjpfs; kPJ Vw;wj;ij Mw;Wk; ghpfhuKk; khw;Wg; 

ghpfhukhf  tpsk;g[if  ghpfhuKk;  nfhhpa[s;sdh;. 

VjphptHf;fiuapy; ghuh 6 y; jhth brhj;Jf;fs; bjhlh;ghf 

jq;fSf;F  chpik  mspf;ff;Toajhf 

brhy;yf;Toa  ,uz;L  Mtzq;fisg;  gpujpthjpfs; 

jq;fs; jug;g[ vjph;  tHf;fpw;F Mjuthf Fwpg;gpl;Ls;sdh;. 

Vdnt>  kDjhuh;fs;/gpujpthjpfshy;  jq;fsJ 

vjph;nfhhpf;ifapy; nfhhpa[s;s ghpfhuq;fs; bjhlh;ghf jFe;j 

rhl;rpa  rhd;whtzq;fs;  Kd;dpl;L  jq;fsJ 

vjph;tHf;fpid  epU:gpf;f  ntz;Lnk  jtpu 

kDjhuh;fs;/gpujpthjpfs;  nfhUtJ  nghd;W  Mizah; 

epakdk;  bra;J  mjdK:yk;  mth;fsJ  vjph;tHf;fpid 

epU:gpf;f  rl;lj;jpy;  tHptif  ,y;iy  vd;W  ,e;j 

ePjpkd;wk; Kot[ fhz;fpd;wJ.”
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5.In my view, the Trial Court has come to a just conclusion while 

rejecting the application for appointment of an Advocate Commissioner. 

The suit has been filed by the first respondent for permanent injunction. 

The petitioner, who is the first defendant in the suit has filed I.A.No.2 of 

2022  for  appointment  of  an  Advocate  Commissioner  for  marking 

physical future of the property. The prayer in the counter statement itself 

indicates that the petitioner is seeking relief of specific performance and 

permanent injunction. If it is the case of the petitioner that the petitioner 

is in the possession of the property by adverse possession, it is for the 

petitioner  to let  in evidence viz.,  both oral  and documentary evidence 

before  the  Trial  Court.  That  apart,  the  suit  is  of  the  year  2010.  The 

application for appointment of an Advocate Commissioner was made by 

the petitioner in the year 2022.

6.I find no merits in the present Civil Revision Petition to interfere 

with the impugned order. Hence, this petition is liable to be dismissed 

and  accordingly,  dismissed.  No  costs.  Consequently,  the  connected 

miscellaneous petition is closed. 

        28.03.2023

NCC        :      Yes / No
Index  :     Yes / No
Internet     :     Yes / No
dss
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To

1.The  Additional District Munsif, 
   Tirumangalam.

2.The Section Officer
   Vernacular Section,
   Madurai Bench of Madras High Court,
   Madurai.
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C.SARAVANAN  ,J.  

dss

C.R.P(MD)No.846 of 2023

and

CMP(MD)No.3897 of 2023

28.03.2023
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