C.R.P(MD)No.846 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

DATED: 28.03.2023

CORAM

THE HON'BLE MR.JUSTICE C.SARAVANAN

C.R.P(MD)N0.846 of 2023

and
CMP(MD)No0.3897 of 2023
Saibu alias Thandi Thever ...Petitioner/Petitioner/
1* Defendant

Vs.
1.Kandasamy ... Respondent/Respondent/Plaintiff
2.Pandi(deceased)
3.Pakathal

4 Mareeswaran

5.Mariselvam

6.Eswaran ... Respondents/Respondents/
Defendants 3,4,5&9

7.Kamatchi

8.Seeniammal

9.Karthikaiselvi

10.Karuppasamy ... Respondents 7 to 10/Petitioners 2 to 5/
Defendants 6,7,8 & 10

PRAYER: Civil Revision Petition is filed under Article 227 of
Constitution of India, to set aside the order dated 12.10.2022 made in
[LANo.2 of 2022 in O.S.No.28 of 2010 on the file of the Additional

District Munsif, Tirumangalam.

For Petitioner : Mr.M.Mohamed Ajeesdheen
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ORDER

This petition has been filed to set aside the order made in [.A.No.2
of 2022 in O.S.No.28 of 2010 on the file of the Additional District

Munsif, Tirumangalam, dated 12.10.2022.

2.The petitioner i1s the first defendant before the Additional

District Munsif, Thirumangalam, in O.S.No.28 of 2010.

3.The suit has been filed by the first respondent for a permanent
injunction to restrain the petitioner (first defendant and other defendants)
namely, the defendants 6 to 10 from in any manner interfering with the
first respondent's '2 share to draw water from the Well in the suit
property item No.4 for irrigating the suit item No.l and 2. In the said
suit, the petitioner has filed a written statement together with the counter
claim for a direction for specific performance directing the first
respondent (Plaintiff) to execute a sale deed in respect of the suit
schedule property within a time stipulated and also for a decree for
declaring ownership by adverse possession and for a permanent

injunction.
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4. The specific case of the petitioner is that the petitioner is in
possession of the property and therefore, the petitioner is entitled to
appoint an Advocate Commissioner to give a report. The Trial Court has
dismissed the application filed by the petitioner with the following
observations:-
“6 . GBI SOIHTNTH i / &2 g5\ it BT DD @ i Gyleitan

AUpHG olcoiugl  NISUTHSHaT 1DH  STaUT  GFTHHISHDHmarLl
GUTDIGSH  HbhB 2 MIhEHIBH B L_cneT TEpih G

UGB BT GLD. 130513550 2 _MIhEHIHBL L_emal G BT & 6D
Q& Ul gleiren BTG ¥ I <DHem600IWT  [HlUIeor LDS0)I Qg uiw
FLL_dhhleDd 6u 1l6M 6 b S)ebsm6v. 6JG\60T60Tl6D Bbh&HT
2 DIGHHBL L _emem UNSATD CHTTW  6MIPpHBD  HHIDGIIDIDTETF)
HTLOTeNdH & GoM 60011 LI &M1& W LDIT60T Gl OINEAR T SHITeUT
63 1H FH15 H6MN6D Nyl BHT60H 56D <Ds0)ILI6 & B

D GIeMTTHTT S)6ebemevW T 6I60TLI6D &% 1oL" (b GID &6 6015 b
GousuliligWi Gl DhGID.  (PISTIT/INTSHUTHB6T  HIINED  HTHH6D
Qauigleiar  oIGITeNIpHGHe»IUled  6MTHIbes0l &b LILI6ONTTdMT60r
GUUTHCHNBHBG UTHHSED SHTaUT QIFTHHIHB6T HIGBGBIL L I
GHTLTUTH  6ISTaNIpHG»I UTIT 6 60 2 eug  suifluiled
69L1L) & GbIT00T b 6lT6IM60NT.  LOSIGHTITH6I / INIH UM BHlbel  UTNBIILOTS
HeolBl  IHITCHTNHMBUTED  CHTHeUGH  HTMT  GFTHSHme0rl
GUIDIGHF NTHEBAT 1DH IDDEHMS DpOmID UNSTTIPD OTHDIL
UMNSTIIDTS el lambL)em B UMMy apLb CH MUy am60rT.
eI SN IpdHhGemIUllsd UMIT 6 6D SHIeUT GIFTHEHIGHET GEHTL_TUTSH
5Bl HEHDH&H 2 MemID DM B &b In_L9 W HITH
GF 66D dn_L9 LI 6001 b <D 60011bi & 6M6IT L] N EADIE AR T
SBIGeT  GUY 6IHT eupHBNG DpSIeUTh GO (b aTensornT.
6J601CGa , LOSOIGTITSH 6T / LTI &l6u TE)®H 66D SRS
ISITCHMMNGHmBUTD CHmTueiiem UNBITRIGT GHTL_TUTH HSHhHSD
5 1 IS AT & [T601DIT6M 600116l &b 61T (Ap6oT6oTIL” (b BBl BTG
6T &6 P& 35160601 RDYNE X Ga 6001 b GILD SHally
LOSO)IGTIT & 6T / LT &6 M55\ 6iT ChIT(HeI Gl GuITeoimI <D160)6001W T
Buiosond  GQFUIH  DBHeoIdPedlD DN THaG 1S5 ITel 1P 3160601
LROYNE Y FLL_hHled 61 1Pl6M 6B $)6bem6D 6T60ImI JONI¥:

BAUDGIDID  (PL9&a)Y  BIT600IEH 60D HI.
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5.In my view, the Trial Court has come to a just conclusion while
rejecting the application for appointment of an Advocate Commissioner.
The suit has been filed by the first respondent for permanent injunction.
The petitioner, who is the first defendant in the suit has filed I.A.No.2 of
2022 for appointment of an Advocate Commissioner for marking
physical future of the property. The prayer in the counter statement itself
indicates that the petitioner is seeking relief of specific performance and
permanent injunction. If it is the case of the petitioner that the petitioner
is in the possession of the property by adverse possession, it is for the
petitioner to let in evidence viz., both oral and documentary evidence
before the Trial Court. That apart, the suit is of the year 2010. The
application for appointment of an Advocate Commissioner was made by

the petitioner in the year 2022.

6.1 find no merits in the present Civil Revision Petition to interfere
with the impugned order. Hence, this petition is liable to be dismissed
and accordingly, dismissed. No costs. Consequently, the connected

miscellaneous petition is closed.

28.03.2023
NCC : Yes/No
Index ' Yes/No
Internet : Yes/No
dss
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To

1.The Additional District Munsif,
Tirumangalam.

2.The Section Officer
Vernacular Section,
Madurai Bench of Madras High Court,
Madurai.
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C.SARAVANAN,J.
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