Crl.A.(MD) Nos.113 & 114 of 2020

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved on 29.11.2023
Pronounced on 22.12.2023

CORAM
THE HONOURABLE MR.JUSTICE M.SUNDAR
and

THE HONOURABLE MR.JUSTICE R.SAKTHIVEL

CrlLA.(MD) Nos.113 & 114 0f 2020

Valli

W/o.Poovalingam ... Appellant in
Crl.A.(MD)No.113 0f 2020

Poovalingam

S/o.Ottakaruppan ... Appellant in
Crl.LA.(MD)No.114 of 2020

Vs.

The State through

The Inspector of Police,

Manamadurai Police Station,

Sivagangai District.

Crime No.455 of 2012 ... Respondent in both Crl.As.

Common Prayer:- Criminal Appeals filed under Section 374(2) of the
Code of Criminal Procedure, 1973 [Act No.2 of 1974] praying to set aside
the Conviction and Sentence imposed on the appellants by the learned
Principal Sessions Judge, Sivagangai in S.C.No.14 of 2015 dated
28.01.2020.
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For Appellants in
both Crl.As. : Mr.K.Samidurai

For Respondent in
both Crl.As. : Mr.S.Ravi
Additional Public Prosecutor

COMMON JUDGMENT

R.SAKTHIVEL, J.

By this common Judgment, the following Criminal Appeals are

being disposed of.

1. CrlLA.(MD) No.114 of 2020 preferred by 'Accused
No.1 — Poovalingam' [henceforth 'A1' for the sake of

brevity].
1. Crl.A.(MD) No.113 of 2020 preferred by 'Accused
No.2 — Valli' [henceforth 'A2' for the sake of brevity].

2. The aforementioned Criminal Appeals are preferred by the
respective 'appellants' [henceforth referred to as 'accused' for the sake of
convenience]  assailing the 'Judgment dated January 28",
2020' [henceforth 'impugned Judgment' for the sake of brevity] passed by
"The Principal Sessions Court, Sivagangai' [henceforth 'Trial Court' for the
sake of brevity] in Sessions Case No.14 of 2015 in which both the

accused were convicted and sentenced as follows:
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Crl.A. Accused No.  Offence u/s. Sentence
(MD) No.
To undergo Imprisonment for Life and to
Accused No.1 pay a fine of Rs.5,000/-, in default
114/2020 302 of IPC thereof, to undergo Rigorous
(Poovalingam) Imprisonment for a further period of 3
months.

To undergo Rigorous Imprisonment for 3

Accused No.2 years and to pay a fine of Rs.2,000/-, in
113/2020 324 of IPC  default thereof, to undergo Rigorous
(Valli) Imprisonment for a further period of 3

months.

Note: The period of imprisonment already undergone was ordered to be set off
under Section 428 of Criminal Procedure Code, 1973 (Act No.2 of 1974)
[henceforth referred to as 'Cr.P.C.' for the sake of brevity]

3. The case of prosecution case, in brief, is as follows:

3.1. The deceased-Bagirathi alias Paapa was residing in
Manamadurai Burma Colony along with her husband namely, Baskaran
(P.W.1); two sons namely, Nithyanandham (P.W.2) and
Kasivishwanadhan; and one daughter. Poovalingam S/o0.Ottakaruppan and
Valli who are the accused in this case, are husband and wife. The accused
also live in Burma Colony and own a petty shop there. The deceased’s
family and the accused’s family were at odds over the theft of accused’s

hen. On November 16", 2012 at 18.00 hours, the deceased was on her way

Page No. 3 of 43

https://lwww.mhc.tn.



https://lwww.mhc.tn.

Crl.A.(MD) Nos.113 & 114 of 2020

to buy milk along with her husband. While approaching Santhana
Mariyamman Temple in Burma Colony, Manamadurai, the accused
abused them with obscene words. When the deceased questioned them as
to why the accused are interrogating them rather than interrogating those
who actually stole the hen, A2 attempted to assault the deceased’s
husband namely, Baskaran (P.W.1) with a wooden log. Though Baskaran
tried to ward off the assault, he got a simple injury on his thumb and index
fingers. Then A2 instigated Al by blaming the deceased for everything
and urging Al to kill the deceased. Upon the instigation, Al hit the
deceased at her right temple with the stone he had in his hand, with the aid
of A2 who held the deceased tightly. The deceased fainted instantly. The
said incident was witnessed by both the deceased’s sons. The deceased
was rushed to Manamadurai Government Hospital where she was declared

brought dead.

3.2. Then P.W.1 went to Manamadurai Police Station and lodged
the Written Complaint (Ex.P1) at 17.30 hours on the aforementioned date.
On receiving Ex.P.1, the then Sub-Inspector of Police, Manamadurai
Police Station (P.W.10) registered First Information Report [FIR] (Ex.P.

14) in Crime No0.455/2012 under Sections 294(b), 324, 342 and 302 of
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"The Indian Penal Code' 1860 (Act No.45 of 1860) [henceforth 'TPC' for

the sake of brevity].

3.3. Upon receiving the case files, the then Inspector of Police,
Thirupuvanam Police Station [In-charge of Manamadurai Police Station]
(P.W.11) [henceforth 'Investigation Officer (P.W.11)' for the sake of
brevity and clarity] rushed to the scene of occurrence and prepared Rough
Sketch (Ex.P.15) and Observation Mahazar (Ex.P.2) in the presence of the
witnesses Pazhanikumar (P.W.5) and Karunakaran (P.W.6). Then he
collected blood-stained Soil (M.0O.3) and sample Soil without blood stains
(M.O.4) from the scene of occurrence under Seizure Mahazar (Ex.P.3) in
the presence of the same witnesses. Then he examined the witnesses and
recorded their statements. Then he arrested A1 and A2 at 23.30 hours on
the same day in front of the Masque near Muthu Nagar Crematorium in
Athanoor Road and recorded the voluntary confession given by them in
the presence of the aforementioned witnesses, the admissible portion of
which 1s marked as Ex.P.4. Pursuant to the confession, he recovered
Wooden log (M.O.1) and Cement Stone (M.O.2) in the presence of the
same witnesses under Seizure Mahazar (Ex.P.5). Thereafter, on the next

day i.e., November 17" 2012 from 06.00 hours to 09.00 hours, he

Page No. 5 of 43




https://lwww.mhc.tn.

Crl.A.(MD) Nos.113 & 114 of 2020

conducted inquest over the dead body and prepared Inquest Report (Ex.P.
16). Then, along with the properties, he sent the accused to Judicial
Custody. Then, he handed over the case files to Mr.Paulpandi, Inspector
of Police, Manamadurai Police Station (P.W.12) [henceforth
'Investigation Officer (P.W.12) for the sake of brevity and clarity] after

Mr.Paulpandi took charge of Manamadurai Police Station.

3.4. The Investigation Officer (P.W.12) continued the investigation.
He re-examined the witnesses but did not record their Statements as their
Statements were the same as their previous Statements given to
Investigation Officer (P.W.11), received Post-mortem Report (Ex.P.8),
examined the Post-mortem Doctor (P.W.8) and recorded the Statement of
Forensic Experts. After completion of investigation, Investigation Officer
(P.W.12) filed Charge Sheet against A1 for the offences punishable under
Sections 294(b), 342 and 302 of IPC and against A2 for the offences
punishable under Sections 294(b), 324, 342 and 302 r/w. 109 of IPC

before the Judicial Magistrate Court, Manamadurai.

3.5. The learned Judicial Magistrate registered the case on file as

PRC.No0.28/2014. After furnishing copies under Section 207 of Cr.P.C. to
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the accused, he committed the case file to the Trial Court under Section
209(a) of Cr.P.C., as offence punishable under Section 302 of IPC is
exclusively triable by Sessions Court. The Trial Court, after receiving the
case file, assigned Sessions Case No.14 of 2015, framed charges under
Sections 294(b) and 302 of IPC against Al and framed charges under
Sections 294(b), 342 and 302 r/w. 109 of IPC against A2, read over and
explained the charges to the accused in Tamil. Since the accused pleaded

not guilty, trial was ordered.

3.6. To prove its case, the prosecution examined P.W.1 to P.W.12
(Witnesses) and marked Ex.P.1 to Ex.P.17 (Documents) and M.O.1 to
M.O.4 (Material Objects). The defence side examined D.W.1 and D.W.2

(Witnesses) and marked Ex.D.1 and Ex.D.2 (Documents).

3.7. The Trial Court after hearing either side, concluded that the
prosecution has proved the offence punishable under Section 302 of IPC
against Al and the offence punishable under Section 324 of IPC against
A2. Accordingly, the Trial Court convicted and sentenced the accused as

stated supra in paragraph no.2.
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3.8. Feeling aggrieved with the Conviction recorded and the
Sentence imposed by the Trial Court, the accused have preferred these

Criminal Appeals under Section 374(2) of Cr.P.C.

Arguments

4. Mr.K.Samidurai, the learned counsel for accused submitted that
the deceased and P.W.1 used to purchase various things from Al’s shop
on credit basis; that A1 went to the deceased's house two or three times
before the occurrence, demanding payment of Rs.3,000/- towards the
outstanding debt; that, enraged by this, the deceased unlawfully
vandalized the accused's shop with her relatives on the day of occurrence
and assaulted A1 with wooden log fracturing his right hand; during the
course of the said incident, there was a push and pull between the
deceased and A1, and the deceased accidentally fell down hitting her head
on a stone; that Al gave a complaint to the Police; that A2 came to Police
Station to see her husband; that in the meantime, police got information
over phone that the deceased passed away in Hospital; that upon learning
about the said incident, P.W.1 who is working in a hotel 3 Kilometers

away from the place of occurrence came to the police station along with
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some political personnels, lodged a false complaint suppressing the real
incident; that the police then arrested Al and took him to Government
Hospital, Manamadurai and obtained a false medical record as if Al stated
to the doctor that on November 16™, 2012 at 18.00 hours, he fought with

two known persons, fled the scene and stumbled into a pit getting injured.

4.1. Drawing the attention of this Court to the evidence of D.W.1 &
D.W.2 and Ex.D.1 & Ex.D.2, he further submitted that A1 got heavily
injured in the assault; that A1 availed treatment from November 17", 2012
to November 28" 2012 at Mahatma Gandhi Memorial Government
Hospital, Trichy; that the doctor therein found that radius bone in right
hand had a fracture; that thereafter, he availed treatment at Prison Hospital

till December 21", 2012 i.e., until he was released on bail;

4.2. He further submitted that the prosecution, suppressing the real
facts and the injuries sustained by Al, foisted a false case against the
accused; that the prosecution has suppressed the very genesis and origin
of occurrence of the crime and that the confession and recovery are false
and fabricated by the prosecution. He further argued that P.W.1 was not

present in the place of occurrence; that P.W.1 and P.W.2 are family
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members of the deceased, P.W.3 is the friend of P.W.2 and hence, they are
interested witnesses and their evidence have to be scrutinized carefully;
that the evidence of P.W.1 & P.W.2 are highly contradictory; that the
Trial Court failed to appreciate the prosecution’s witnesses as per law; and
that the prosecution failed to prove the case beyond reasonable doubt. He

relied on the following authorities in support of his arguments:

1. State of Punjab Vs. Kulwant Singh alias Kanta, reported
in (2008) 16 SCC 290.

1. Shivaji Chintappa Patil Vs. State of Maharashtra,
reported in (2021) 5 SCC 626.

iil. Lakshmi Singh and others Vs. State of Bihar, reported
in (1976) 4 SCC 394.

1v. Nand Lal and others Vs. The State of Chhattisgarh,
reported in (2023) 10 SCC 470 : 2023 SCC OnLine SC
262.

v. Arputhan Vs. State rep. by Inspector of Police, D6
Anna Square Police Station, Chennai, reported in 2023
(3) MWN (cr.) 310 (DB).

Accordingly, the learned counsel for accused prayed to allow these
Criminal Appeals, set aside the impugned Judgment and acquit Al and

A2.
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5. In response to the above arguments, Mr.S.Ravi, learned
Additional Public Prosecutor for the respondent-State submitted that P.W.
1 is an injured ocular witness and hence, his evidence is reliable and
trustworthy; that evidence of P.W.2 and P.W.3 is clear and cogent and
there is no reason to reject the same; that the prosecution proved the place
of occurrence, arrest, confession and recovery of M.O.1 and M.O.2
beyond reasonable doubt; that the prosecution has clearly established that
the deceased died due to homicidal death; that A1 himself has explained
his injury to the Doctor; that therefore, the argument of the defence that
prosecution suppressed the factum of Al's injury loses its significance and
hence, the principle laid in Lakshmi Singh’s case would not be applicable
to the present case; that the Trial Court only after careful consideration of
the evidence and materials, convicted Al and A2. Further, as an
alternative plea, he submitted that, assuming that the act of A1 would not
attract the offence punishable under Section 302 of IPC, in that case, it
would attract Exception 4 of Section 300 of IPC punishable under Section
304 Part 1 of IPC. He submitted the following authorities in support of
his arguments:

1. Vijayee Singh and others Vs. State of U.P., reported in
(1990) 3 SCC 190.
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1. Gurwinder Singh alias Sonu and others Vs. State of

Punjab and another, reported in (2018) 16 SCC 525.

Accordingly, he prayed to dismiss these Criminal Appeals and sustain the

Conviction recorded and Sentence imposed by the Trial Court.

6. This Court has perused the case file and heard either side. The
following points arose for consideration:-

1. Whether the prosecution has proved the charge levelled
against A1 under section 302 of [PC?

1. Whether the prosecution has proved the charge levelled
against A2 under section 324 of [PC

1i1. Whether there exist any reason to interfere with the

Impugned Judgement?

Discussion and Decision for Point Nos.(i), (ii) and (iii)

Place of Occurrence

7. The Investigation Officer (P.W.11) inspected the crime scene,
prepared Rough Sketch (Ex.P.15) and Observation Mahazar (Ex.P.2) and
collected blood-stained Soil (M.0.3) and sample Soil without blood stains
(M.O.4) from the scene of occurrence under Seizure Mahazar (Ex.P.3).

Chemical Report (Ex.P.11) and Serological Report (Ex.P.12) reveal that
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the blood stains found in M.O.3 matches with the blood group of the
deceased. Chemical Report (Ex.P.13) reveals that M.O.3 and M.O.4 are
similar to each other in respect of their density and distribution pattern.
Further, the defence side also does not dispute the alleged place of

occurrence. Hence, the prosecution has proved the place of occurrence.

Deposition of P.W.1

8. Baskaran (P.W.1) is none other than the husband of the deceased.
He in his chief-examination deposed that he and the deceased have two
sons and the younger son is away from Manamadurai pursuing his studies;
that on November 16", 2012 at 18.00 hours, when he and the deceased
were walking along the road, Al and A2 abused them for allegedly
stealing their hen; that when the deceased questioned them as to why Al
and A2 are interrogating them rather than interrogating those who actually
stole the hen, A2 attempted to assault the deceased with a Wooden log
(M.O.1) whereupon he intervened and sustained blood injury on his
thumb and index finger; that then Al hurled abuses at the deceased and
hit the deceased at her right side forehead with a stone; that the deceased
fainted instantly; that the deceased was transferred into ‘108 Ambulance’

with the aid of their two sons and Ramesh Kumar (P.W.3) and rushed to
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Manamadurai Government Hospital where she was declared dead; that

then P.W.1 lodged Written Complaint (Ex.P.1).

8.1 In his cross-examination, he admitted that the place of
occurrence is a Junction road surrounded by many Shops and Houses; that
he is working in a Hotel 1 Kilometer away from the place of occurrence;
that his son (P.W.2) is working in Gandhi Mess % Kilometer away from
the place of occurrence. Further, he deposed that, when he and the
deceased crossed the accused's shop, not A1 but A2 abused them; that
then Al came out from his shop with a stone and there was a wordy
quarrel for 10-15 minutes; that no one around tried to pacify the situation;
that his sons were engaged in a conversation near Santhana Mariyamman
Temple; that later upon hearing his alarm, they rushed to the place of
occurrence; that A1 and A2 fled the place of occurrence before his sons
got there; that when A2 attempted to attack the deceased with a Wooden
log [&1by], he intervened and sustained injury in his hand; that he snatched
away the Wooden log (M.O.1) from A2 and later handed over the same to
Police. He further admitted that Al's shop was vandalized, however, he
deposed that he was not present at the time, nor is he aware of the vandals.

Relevant extract of P.W.1's cross-examination is as follows:
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‘.. a1 M el et BN HG, (BRI (LPGBTLITE
Gum@BurgisTer  emidmen  eglifldeT  Gudlemiser.
20ug eiFligmer emsenen S gGudlermi. leugl 61

emiBemeT FHlg Guaalevenev. Sleum LI6GI6ITeD &H606N6EY

QICEXEIAE NG WIC] RQUHSHTI. aEETR ]
sOLWIBHEH 5 Sy SHMTHHO DleUeuTml [HTHIS6N
absCuTgdl  Cudlemise. 20z el Seurg
QUL 1S &ML uleV(HbHS GudO®memt(H QUHSHTIT.

RIBEHDHE 10 (1pHe0 15 PHIOLID 6uedT eUTHGHUTHID
BLHSSH.  eeUTHl UTHGTHID BLbHSH FLOUISHHID
SHTHSIL FLOUWIGHIHQILD DIBBLDLISDH GHDH60
o elemauidEnd@ OFHMub. USSHH6E0 E(HHIHEUTHENT
WIM(HLD F6U0T6ML_ 6D all6vd Ha1606m60V. glbLel
FLOWIGHHED 61601  LDBH&IB6T  FhFHeoromTluibioer  Csmalled
SImHBe0  CUFOBTEWTIY(HHSHTTH6IT. 61607  LDEMGUTEN]
STHSUIULH  wwhsiul G S0 alpbhHeL 6T  [BTer
g5HO0UT BL 6. 616l  FHHHWH CHL_BHTE  FlhFHeot
rflwibwer  Caraledsd  CuASOBTeMIQHHS  6T60TS
DHGIHET  FhUY G HHBG  UHSHTTH6I. 61601
LOFHETH6IT  E(HAUIHD  Flouew G SHHMEG  U(HUSMBEG 6N
agiflsel  @paumd  Sbs  BLHme el
QLI L TTH6T. 616  emeialenu! 26ugkh 6IFHifl  SHLbLITeL
FH1Hs  aumHLBUTH BTl S  WLPRSHSH  LNgHHSH 60
aNHEG STWD gBULLG. BTl &Sbevl LUBleHH H6W
Gum' CLeir. 9Ibhs FT.0UT.1 SO  HTEU6VDH MEVUIGHIH D
CaTemihGuTUI CBTHHEHTID.  6l6l  Loeveaialemul 161
gl HeLeUTEL GHHHWAL T  DbFH H6VENEV  6T6HI60T
QFWISTT  6T6iLIENS BT  H6U6HHAN606m60. 26U
aHMWILO(BHSH BTeT LUPSHSH SLDUTED 61BN  [HT6o

SHT1HHal0mev.  eIFMBeneT BT STWLLILGSHHAN606m6L.
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oIHBG  Ueaisns lougyy  er@fluflesr  semL
OBTBISSILLQHHESS. lough eHMuller SenLenul W
QBT X135 6OTTIT S 61T 6TEUTLID) QEEICE:S) Caflwrg).
Sl 61601 LD& 601 B SHWITeTHSHHID ST S
pewiLiasEpDd  leugd eaHflufler  SemLemw  OCBTBIGHS
BTN (HHHTTHGT 6lIBILD, Db FHBWD CHL(H eler
weneial  leugl  eaFHfluller SmLHEG  aubFH 66w
DSHMOTUID  DIeUTHI  HewiLidemenuld leugl  ergiflufes
soLoOW  OpTBISsasalLTgs  SBHHCUTH eui  H6LW
al(phd 611  emeTaldE@ STUWD  GBRULL S  6IGIBT60
gflwevev. ...

@re] 8.00 wewlhEG BT  HTEUVHMEVULISHHMBE
CgamBurgd omE@ leug eaFHfleow umidhCHeir. erei
LD 6O B SHWITEIHHLD lougl argflemwl SHTHP)
STWIUGSIH T eleimid, leugl ergfluflesr  HemLemul
OETBISES  CFalILBGSHIHOMT 6B DiH  FOUHSLOTS
lougl eIl OTEIMDGIDT HTEUBHIEMEOUWISHHME — LST
CBTHHD UHHHHSTT 6TIBTeL DHGHRHH 616015
Caflwrgl. 2eug agdflesd Bbhd MPSIBG bhHalsh
FOUBSHIPD  Eevenev  eTIBID, jeueny  Geusawi(hooeTGB
QuTuIwITs £)611611D5 160 S FUIe0 CFeLAUTHMSD
LWaTLBSHS CaFidhahbaICBTD 616aImBTed  &ilule06V.

loug a1 flemul [BIT6OT LDTGUITLDHI6N
STaleUBleneLWIGHH0 eIl  BJe]  8.00  ewllbG,
L &HBUITS 26U5)] aTgHIflugb HTEUGD
PeoowsHHed SmHhHHmSH  Hrer  LMTHGHeur. [BIT6oT
Carhdsd ysmflar Guiled  eglfldenen  Gumedlamt

L IQUBS(HLILTT  6Te0l BT HlenenHCHeir.  &m.6Lm.1
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BoID FT1.0ur.2 aFHfleseEpsdsEd UTSHHWLIULL S De0en60
aIpID  Swel  @bhFH  UPHFL  FIDUBSLILL L D6l

leVev 6Tl OlFTeitenimey Fifluuedev. ..

Deposition of P.W.2

9. Nithyanandham (P.W.2) who is none other than the elder son of
the deceased in his chief-examination deposed in line with the deposition
of P.W.1 with minor contradictions. Notably, he deposed that he was
engaged in a conversation with his brother, and P.W.3 (friend) near
Santhana Mariyamman Temple and that A2 hit the deceased with stone at

16.00 hours.

9.1. In his cross-examination, he deposed in complete contradiction
with prosecution's case and P.W.l's evidence. He deposed that the
occurrence went on for %2 an hour to 1 hour and the ladies living in the
Street were merely spectating without intervening to pacify the situation;
that when he reached the place of occurrence, the deceased was lying
down unconscious and the spectators did not come to rescue her; that the
deceased and others who came with her assaulted Al and injured Al; that
Al then went to Police Station; that he rushed the deceased to

Government Hospital, Manamadurai; that upon learning about the
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incident and that the deceased was rushed to the Hospital, his father came
to the Hospital directly from his workplace (Hotel). The relevant extract

of the cross-examination of P.W.2 1s as follows:

“oteir  @TwmT  oueul BGalll LT eleim Caeitalul (B
remogleny  umyd  CammlLeded  Geuemev  LIMTSHS
CaTemig(hbsd 611  SHBLLemi  GBHIQuITS DTSN
LD(Th SHSBHIGULDENEUTE(G) QUHBHIMIT. (BTG
Fglbual B GHed QHHBHI.  FibLeud V2 wewh (1pH6v
1 wewll GBID euedF BLHSH. DbH FLOUWIHSH6E0 [HT6T
glouel B SHFHe0HTerr  @mHiHGHe0T. Flbueud  leugl
agifuler QUL dEmLEG Wl 10919 HMTHSH60
BLbHSSH. &Fbueld BLIGWD CuTgd SbHdH OFHmHaled
o o6 GOSN LI &I OIBTewIQ(HHSHTTHEIT.  WIT(HLD
al6VHH A 606M6V. [BIT6A glbLiel BL 5358
Gum@bGurgl elem SIbOT WWSSILULH SC FLHHSHI.
EHBOUSHSHFH0  Ceugdbend  UMTHH  WIIHD  6l6ol
SIDIOTema  HTHHalevenev. leugl eFHfld@ Fbueaishgeo
STWLD gBULL Gl 6161 SIDOTAD DIeUen] SFMTHEHeU(HLD
DRHBIFHTH  loug  eFHfldEg  sTwbd  gBULLGI.
STy STWDUL LT  leugdl  6aIgHfl  HTeued
BemeowHHM@ Gumuwiai L. BTRIG6IT  LOTETTLOZHIEN]T
LO(hSHHIUDMeSHE OCFaGmmbd. Fbueud BLHGWLOUTESH
gLbLIey B 5FHBG Gumedlgm b SHIAILL 6ol
FOUMSHMBES (PAILTS iTenBL  HID  (PLPeUGID
gbual  OFHmeled  Gumelamt uTHISTIY  HHHSHI
gbual @ HIBG  eubd  Cumelgmi  erglfldemen
STOULHIMVWISHHMBG dnl'lg  GUTeITIH6IT. [BITMRIGHGIT

S BLmalled  QFai@mmd.  eiFfldeTr  BLHH  aubD
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QU 19&EHemL_emul FLDLI6USH SH B DY SHI
OBTEIGH I LTTH6T. QUL ISSmLmU  WTT  DIQSHS
OBTBISSHMTH6T 616y  6lebGHdH OHflwrg.  Camh
srenimoey Gumest allugd eled@ OBl Hrer LIFd
CaThLGUe. el STWIT el (hhG i uTed alBml
QU(HEUMIT. oeir  oubwralBEg STFCETul  Ee0enev.
gbueugery wrflLb  uTed  eummhis  OFSIBTT  eTaiBl
aes@sd» Oaflumg.  leug eagflullear samLulled mTes
SLOIHEG FTIOTOIH6T MRS oML GL6dl. SEOTTEV
QL 1960 FTIDTETIHEIT GUTHRIGAUTTHENT. ...

GumeSgni  elaiienen  allFTilHSalle0eM60  DieUTH6TL LD
aglab  Oamevevalsvemev. elel g Uev  Hlflidlered
QULDEFH B 6T HlaVIenaUULTe0 ® 66Nl TGAIMBITEL

gflwevev. ...

Deposition of P.W.3

10. Rameshkumar (P.W.3) who is a friend of P.W.2, in his chief-
examination deposed that he, P.W.2 and P.W.2's brother were engaged in
a conversation at 17.30 hours on the fateful day in front of Santhana
Mariyamman Temple; that by the time they rushed to the place of

occurrence, everything was over.

10.1. Rameshkumar (P.W.3) in his cross-examination deposed that
he did not notice the accused during the incident; that there were 40-50

spectators and they did not try to pacify the situation. His deposition has
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the cross-examination of P.W.3 is as follows:

(Ex.P.2) reveals that the occurrence happened near a junction road in an
area which serves both residential and commercial purposes. The
Santhana Mariyamman Temple is situate within 50 feet from the place of
occurrence. The accused's shop is situate within 25 feet from place of
occurrence. If really P.W.2 and P.W.3 were near Santhana Mariyamman
Temple, they would not have merely spectated such a serious incident

involving P.W.2's mother (deceased) for 10-15 minutes but rather would

“

. BIEIGS6T OFaIpl alevh@GHBHBE (LPETLTS FeTenL
(Wb LE. 6FHfBEhdHEGH STWD SHHSHT 616Inl

[T 60T LIMTT &b & 6)11606M6V. FeuT6eML
BL HBHIOBTemIY (HHEGLDEUTG el semern [ITeoT
LM & &61606m6V. agfleenen BTRIS6T HTEHHN06M6L.

aHfleseailal SUSRISmET BTG UBNSHD  E60em6v.
SUSHIHmET  THMB6T  TRIS(HHSH  61(HHBHIUHIHTTH6N

Qs e flwrgl. DSBS ED6TT [BTMRISGEIT
LD(TH & BN 60T BT GumedgmiL@om
(5 & FHI0F 60601 606M6V. FLOLIOIGHM S YY)

Cameauflwns  GCuruisubseauisend, GCougdHmses UMTSHS
giomi 40, 50 Guiser wm(pd eubEH GbHSH SerienL enul

01605 BT 6VEM6V.

11. A perusal of Rough Sketch (Ex.P.15) and Observation Mahazar
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have intervened and attempted to pacify the situation. Further, there is
contradiction among the evidence of P.W.1, P.W.2 and P.W.3 with regard
to the time of occurrence. Further, P.W.2 in his cross-examination, as
alluded to supra, provides an account of the incident which is in sheer
contradiction with the evidence of P.W.l1 and the prosecution's case.
Hence, this Court is of the view that the evidence of P.W.3 coupled with
the evidence of P.W.2, makes their presence in place of occurrence highly

doubtful.

11.1. As far as the evidence of P.W.1 is concerned, it is partly
reliable and partly not reliable. It is believable that P.W.1 got injured;
that he availed treatment at 18.50 hours on November 16" 2012 at
Government Hospital, Manamadurai. Dr.Jeevarathinam (P.W.7) is the
Doctor who treated Baskaran (P.W.1) as an out patient. He deposed that

he noted the following injuries.

1) An abrasion of 2 cm x 2 cm in the right palm at the
base of right index finger.

2) An abrasion of 3 cm x 2 cm in the palmar aspect of

right thumb.
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11.2. He further deposed that P.W.1 told him that P.W.1 was
attacked around 18.00 hours on the same day near Santhana Maariamman
Temple by 2 known persons using stone and wooden log. He issued a

Wound Certificate certifying that the above injuries were simple in nature.

11.3. Close scrutiny of P.W.1's evidence coupled with the evidence
of P.W.7, would reveal the fact that, P.W.1 at 18.00 hours on November
16" 2012 got injured near Santhana Mariyamman Temple owing to some
scuffle / clash / push and pull or sort between the accused side and the

deceased side during which P.W.1 and the deceased sustained injuries.

11.4. It 1s apposite to reproduce Post-mortem Report (Ex.P.9)

hereunder:

Body kept in GH mortuary lies on back. Eyes partly
open. Mouth partly open. Tongue inside the mouth.
Laceration of size 3.5 cm x 1.5 cm seen over the (L)
frontal region above (L) eyebrow. No other obvious
external injuries.

Internal Organs: Liver — cut section — pale. Spleen —

cut section pale. Heart — Chamber empty-pale.
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Stomach — cut section pale — contains about app.
400 ml. of partly digested food material. Intestine —
pale contains digested food material. Kidney — cut
section pale.

On opening skull: linear fracture of size 7 cm x 0.1

cm seen extending from (L) frontal bone to (L)
parietal bone. Corresponding soft tissue contusion
of size 3 cm x 2 cm.

On_opening head: Intracranial hemorrhage seen

over the frontal lobe. Brain matters appears pale.
Viscera sent for chemical analysis. The deceased
could have died 18-22 hours prior to autopsy.
Opinion pending. Chemical analysis of viscera
report awaited.

The deceased could have died of intracranial

hemorrhage due to head injury.

11.5. Dr.Senthilkumar (P.W.8) i1s the Post-mortem Doctor. Post-
mortem Report (Ex.P.9) was marked through him. He deposed in his
cross-examination that the said injury may be caused by an assault with
M.O.2. He opined that it could also be caused due to a fall down. In view
of the medical evidence, the burden is heavily upon the prosecution to

prove that the deceased died due to homicidal death.
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Injuries sustained by Al

12. According to the prosecution, the occurrence took place at
18.00 hours on November 16", 2012. A1 and A2 were arrested at 23.30
hours on November 16™, 2012. But, the arrest memo of Al specifies that
the arrest was made at 23.30 hours on November 16™, 2012 and the arrest
memo of A2 specifies that the arrest was made at 16.30 hours on
November 16™, 2012. To be noted, FIR (Ex.P.14) was registered at 19.30
hours on the aforementioned date. The Investigation Officer (P.W.11)
admitted that at the time of arrest, A1 had injuries and he sent Al to
Government Hospital, Manamadurai for treatment and the concerned
Doctor has issued Ex.P.17 Document in this regard. The fact that A1 was
brought to Government Hospital, Manamadurai after arrest was admitted
by Al. However, Al denied as false the entries made by the Doctor in
Ex.P.17 as if, he stated to the Doctor that he fought with two known
persons, fled the scene and stumbled into a pit getting injured. To be
noted, Ex.P.17 Document was not sent to the Court along with Charge
Sheet. The Investigation Officer (P.W.11) in his evidence admitted that he

did not send Ex.P.17 Document to the Court.
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12.1. Interestingly, Dr.Jeevarathinam examined as P.W.7 who
treated P.W.1 as an out-patient and issued Ex.P.6 Document, is also the
Doctor who 1ssued Ex.P.17 Document. However, his statement in this
regard has not been recorded by the Investigation Officer (P.W.11) and he
has not deposed anything in this regard in his evidence. To be noted, the
Investigation Officer (P.W.11) marked Ex.P.17 only during re-
examination from his Case Diary. Relevant extract of P.W.11's cross-

examination is as follows.

loug) QEE TG STWILD BHHBHSHT
AABTEL AHHSH. DIH P& SHILY FTiFser |
(WPFH60 4 FHTHS GBULL ST 6IIBTe0 E6V6N6V.  [HIT6o

B HI0F U1 FHLNevT60TT loug) a1gIflemu
LD(HSHBHIUDMHE — S@IILLIUL @T606D60  6T6TBT60
giflwevev. Slumy Sl FHFmF  oelsHg
eyl QuBIeTGerTenT. SIbS FMETEMMBU|LD

bIHABSHBS DI@ILILIATG0M60 CTHIBTILD DieleUTH
o eldHs WwmHSHaumy alFmleHs arss
(peUld UG  GFIwelevens0  eTEIBTEID  &flUIe06V.
brel  BHOFBHIBG ~— S@iliLaledimen.  bD
LO(HSHSHIUDT  alFmiiSHGHeur. lougl el FHmFd
FempFgTeneouled 3 1OTH SHTEUD  LO(HSHSHIOULOMNETUT 60
o ei@pTwimelans SIDIOHHSBLILIL (B SlU(HDHG,
maulled gBULIQMHHS 6reIdL (WHleydE L(HSHSHIeILD
UMT&SBLULILL HTH grery) QULDRIGBLILIL (HETTEN ST

”

GIRIBT60 SibS aleugld elendh@ GFTluialevemev. ...
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Further, the Investigation Officer (P.W.12) also admitted that Al
sustained grievous injury and was admitted in Hospital and that he did not

investigate in this regard.

12.2. This court has perused the remand order of Al and A2 dated
November 17", 2012. It is pertinent to note that the Judicial Magistrate

has recorded therein as follows:

“Accused produced before me at 12.40 pm. Age
verified. Ground of arrest explained. No complaints
against police. Al had a bandage on his head/hand
(not clear) and his right arm has swelling. I enquired
about the injuries. He said that Mr.Baskaran and his
sons beaten him by iron rod. Remanded till
30/11/2012.
s/d-
17.11.2012”

12.3. The defence side examined Deputy executive officer, Central
Prison, Trichy namely, Baskar (D.W.1) and Dr.Mahalakshmi, Mahatma
Gandhi Memorial Government Hospital, Trichy (D.W.2) and marked

Ex.D.1 and Ex.D.2 Documents.

Page No. 26 of 43

https://lwww.mhc.tn.




https://lwww.mhc.tn.

Crl.A.(MD) Nos.113 & 114 of 2020

12.4. As per evidence of D.W.1, Al was admitted into Central
Prison on November 17" 2012. At the time of admission, he had injuries
near his right hand wrist and near left eyebrow and hence, he was
admitted at Mahatma Gandhi Memorial Government Hospital, Trichy till
November 27", 2012. He produced before Court the medical file of Al
marked as Ex.D.1. As per evidence of D.W.2, Al availed treatment from
November 17%, 2012 to November 28™ 2012 at Mahatma Gandhi
Memorial Government Hospital, Trichy. Al's radius bone in right hand

had a fracture. She produced the medical file of A1 marked as Ex.D.2.

12.5. Upon perusal of Ex.D.1 and Ex.D.2 Medical Records, it can
be seen that, post discharge, Al availed treatment at Prison Hospital till

December 21", 2012 i.e., until he was released on bail.

12.6. Per Contra, Ex.P.17 Document states that the injuries suffered
by Al were simple in nature and that he was treated as out-patient.
Further, A1 in his examination under Section 313 of Cr.P.C. have denied
the evidence of prosecution as false and filed Written Statement under
Section 313(5) of Cr.P.C. along with annexures which belies the entries

made in Ex.P.17. The defence of A1l is that the police obtained Ex.P.17
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using their influence only with a view to remand Al. To be noted, the
Investigation Officer (P.W.11) has not examined the Doctors who treated
A1l and issued Ex.D1 and Ex.D2. A bare reading of the evidence of D.W.
1 & D.W.2 along with Ex.D.1 and Ex.D.2 would prove that A1 sustained
grievous injuries in his right hand. To be noted, in view of Section 320 of

IPC, fracture of radius bone is a grievous hurt.

12.7. Notably, A1l has lodged a complaint dated January 28", 2013
against the deceased's family members before the Police. Since Police did
not register the FIR, he filed Crl.O.P. (MD) No.7555 of 2013 which was
disposed of by this Court vide order dated September 26™, 2013. Relevant
extract of the order is as follows:

ORDER

This petition has been filed under Section 482
Cr.P.C., to direct the second respondent to register the
FIR based on the complaint given by the petitioner, dated

28.1.2013 and proceed in accordance with law.

2. The learned Government Advocate (Crl. Side)
representing the respondents submitted that petition

enquiry is pending in the matter.
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3. In view of the above, the second respondent is
directed to complete the enquiry withing a period of two
weeks from the date of receipt of a copy of this order and

act in accordance with law.

4. The Criminal Original Petition is disposed of
with the above direction. Consequently, the connected

Miscellaneous Petition is closed.

12.8. To be noted, Charge Sheet dated January 25™, 2013 has been
filed before the Judicial Magistrate on May 8", 2014. This Court has
perused the Charge Sheet dated January 25™, 2013. There is no reference

pertaining to the complaint given by Al.

12.9. As alluded supra, A1 and A2 have denied the incriminating
circumstances against them in their examination under Section 313 of
Cr.P.C. To be noted, A1 and A2 filed Written Statement under Section

313(5) of Cr.P.C and Al has annexed medical records, which belies the

entries made in Ex.P.17, along with his Written Statement.

12.10. At this juncture, this Court would like to refer to the Hon'ble

Supreme Court's Judgement in Kali Ram's case [Kali Ram Vs. State Of
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Himachal Pradesh, reported in (1973) 2 SCC 808]. Relevant extract is as

follows:

25. Another golden thread which runs through the
web of the administration of justice in criminal cases is
that if two views are possible on the evidence adduced in
the case, one pointing to the guilt of the accused and the
other to his innocence, the view which is favourable to the
accused should be adopted. This principle has a special
relevance in cases wherein the guilt of the accused is
sought to be established by circumstantial evidence. Rule
has accordingly been laid down that unless the evidence
adduced in the case is consistent only with the hypothesis
of the guilt of the accused and is inconsistent with that of
his innocence, the Court should refrain from recording a
finding of guilt of the accused. It is also an accepted rule
that in case the Court entertains reasonable doubt
regarding the guilt of the accused, the accused must have
the benefit of that doubt. Of course, the doubt regarding
the guilt of the accused should be reasonable; it is not the
doubt of a mind which is either so vacillating that it is
incapable of reaching a firm conclusion or so timid that is
is hesitant and afraid to take things to their natural
consequences. The rule regarding the benefit of doubt also
does not warrant acquittal of the accused by report to

surmises, conjectures or fanciful considerations. As
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mentioned by us recently in the case of State of Punjab v.
Jagir Singh [(1974) 3 SCC 227 : 1973 SCC (Cri) 886] a
criminal trial is not like a fairy tale wherein one is free to
give flight to one's imagination and phantasy. It concerns
itself with the question as to whether the accused
arraigned at the trial is guilty of the offence with which he
is charged. Crime is an event in real life and is the
product of interplay of different human emotions. In
arriving at the conclusion about the guilt of the accused
charged with the commission of a crime, the Court has to
judge the evidence by the yardstick of probabilities, its
intrinsic worth and the animus of witnesses. Every case in
the final analysis would have to depend upon its own facts.
Although the benefit of every reasonable doubt should be
given to the accused, the Courts should not at the same
time reject evidence which is ex facie trustworthy on

grounds which are fanciful or in the nature of conjectures.

12.11. In this case, two possible views could be inferred from the
evidence adduced from either side. In such a situation, the onus is on the
prosecution to explain the same. In failure to do so, the Court has to
consider the view favourable to the accused. It is settled law that the
standard of proof required for defence is preponderance of probabilities.

This Court is of the opinion that the prosecution has miserably failed to
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explain the injury sustained by Al. On the other hand, A1l has established
that he got injured in the course of some scuffle between the deceased'
party and the accused. Therefore, in view of Kali Ram's case and the
above reasons, this Court is of the view that the accused are entitled to

benefit of doubt.

Arrest, Confession and Recovery

13. P.W.11 is the Investigation Officer in this case. He deposed that
he arrested Al and A2 at 23.30 hours on November 16" 2012 and
recorded the voluntary confession given by them, the admissible portion
of which is marked as Ex.P.4 and that pursuant to the confession, he

recovered Wooden Log (M.0O.1) and Cement Stone (M.O.2) under Ex.P.5.

13.1. According to the prosecution, the occurrence took place at
18.00 hours on November 16" 2012. A1 and A2 were arrested at 23.30
hours on the same day. But, the arrest memo of Al and the arrest memo of
A2 specify that the arrests were made on November 16", 2012, at 23.30
hours (A1) and at 16.30 hours (A2) respectively. To be noted, FIR (Ex.P.

14) was registered at 19.30 hours on the aforementioned date.
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13.2. P.W.1 in his evidence deposed that Al and A2 were at
Manamadurai Police Station at 20.00 hours on the aforementioned date;
that he thought that they were held at Police Station in pursuance of his
Written Complaint (Ex.P.1) and that he himself handed over the Wooden
log (M.O.1) at the Police Station. In view of the above discussions, the
arrest, confession and recovery as spoken by the prosecution are riddled

with doubts and therefore not reliable and trustworthy.

Vandalization of Al's Shop

14. P.W.1 in his evidence admitted that the accused's shop was
vandalized; however, he was not present at the time, nor is he aware of the
vandals. The Investigation Officer (P.W.11) in his evidence specifically
admitted that Al's shops were already vandalized when he rushed to the
scene of occurrence upon receiving the case files at 20.00 hours on
November 16", 2012. He further admitted that the occurrence place is a
residential cum commercial area and that he did not investigate about the
vandals. The subsequent Investigation Officer (P.W.12) also admitted in
his cross-examination that the shop was vandalized and no investigation
about the vandals was conducted. To be noted, the alleged occurrence

happened at 18.00 hours in busy and bustling area which means there
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would have been many ocular witnesses for the alleged occurrence. This
Court has perused the list of witness annexed along with the Final Report
(Charge Sheet) which reveals that Investigation Officer (P.W.11) cited
P.W.1 to P.W.3 alone as ocular witnesses. The Investigation Officer (P.W.
11) has not examined any independent ocular witness and no reasons were
assigned in this regard. Non-examination of independent witness coupled
with non-explanation of injury sustained by Al, given the facts and

circumstances, creates serious doubts in the case of the prosecution.

14.1. It is apposite to cite here the Hon'ble Supreme Court's
decision in Lakshmi Singh's case [Lakshmi Singh Vs. State of Bihar
reported in (1976) 4 SCC 394]. Since criminal cases turn heavily on facts,
this Court would first like to extract the relevant paragraphs capturing the
facts therein hereunder:

4. Appellant Ramsagar Singh and his brother
Dasrath Singh were full brothers being sons of Maharaj
Singh. They were residents of Village Alipur Hatha, Police
Station Mahnar. The deceased Chulhai and one Ramasray
were the first cousins of these two persons and the
deceased Brahmdeo was a nephew of Chulhai. It appears
from the prosecution case that the two families were living
together in the same house in different portions having a
common courtyard. There was some sort of partition
between the two cousins and their children in which
portions of the house were allotted to each branch.
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Jaiwanti daughter of Ramdayal Singh one of the sons of
Chulhai Singh was married on April 18, 1966 and Dasain
Singh and others had fixed a marwa (marriage platform)
in their common courtyard. The marriage passed off
peacefully and the appellants Ramsagar Singh and
Dasrath Singh never objected either to the marriage being
held in the courtyard or to the construction of the marwa.
Three days later i.e. on April 21, 1966, which according to
the prosecution happened to be the day when the
chauthari ceremony had been performed at about 4 p.m.
when Dasain Singh, his father Chulhai Singh and others
were sitting in the house the appellants Ramsagar Singh
and Dasrath Singh armed with bhala and bana
respectively appeared on the scene and asked Chulhai
Singh and Dasain Singh to demolish the marwa. Chulhai
Singh, however, protested and refused to demolish the
marwa because it was customary in the family not to
demolish the marwa until 1% months from the date of the
marriage had elapsed. This led to an exchange of hot
words and an altercation in the course of which other five
appellants, namely, Lakshmi Singh, Ramprasad Singh,
Jagdhari Singh, Jagdish Singh and Chhathu Singh joined
the two appellants Ramsagar Singh and Dasarath Singh
and made a common cause with them in assaulting the two
deceased persons Chulhai Singh and Brahmdeo.
According to the prosecution, Jagdhari Singh gave orders
for assaulting the prosecution party and thereupon
Ramsagar Singh assaulted Brahmdeo Singh with a bhala
on his head, Dasrath Singh struck him with the lathi
portion of his bana while Jagdish Singh and Jagdhari
Singh assaulted him with lathis. Lakshmi Singh is said to
have assaulted Chulhai Singh with a bhala in his abdomen
and when he fell down he was assaulted with lathis by
Chhathu Singh and Ramprasad Sah. Dasain Singh was
also assaulted by Jagdhari Singh when he tried to
intervene. Thereafter all the accused persons fled away.
Dasain Singh and his brother Dangroo Singh carried the
two deceased persons to Mahnar Hospital on rickshaw,
where they were admitted. The ASI attached at the Mahnar
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police station reached the hospital at 7.57 p.m. on
receiving a slip from the doctor incharge of the Mahnar
Hospital and found Brahmdeo Singh and Chulhai Singh
unconscious. The ASI recorded the further statement of
Dasain Singh which was treated as the first information
report. Brahmdeo Singh however succumbed to his
injuries at Mahnar Hospital, while Chulhai Singh, was
advised to be taken to a bigger hospital at Hajipur and
there he died the next day. After the usual investigation,
the police submitted chargesheet against the seven
accused who were put on trial and were convicted as
indicated above.

12. PW 8 Dr S.P. Jaiswal who had examined
Brahmdeo deceased and had conducted the post-mortem
of the deceased had also examined the accused Dasrath
Singh, whom he identified in the court, on April 22, 1966
and found the following injuries on his person:

“1.Bruise 3" x % " on the dorsal part of the
right forearm about in the middle and there was

compound fracture of the fibula bone about in the
middle.

2.Incised wound 1" X% 2 mm % skin
subcutaneous deep on the lateral part of the left
upper arm, near the shoulder joint.

3.Punctured wound 1/2" x 2 mm X 4 mm on

the lateral side of the left thigh about 5 inches
below the hip joint.”

In the backdrop of the above-mentioned facts, the Hon'ble Supreme Court

in Lakshmi Singh's case has held as follows:
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12. ...

According to the doctor Injury 1 was grievous in nature as
it resulted in compound fracture of the fibula bone. The
other two injuries were also serious injuries which had
been inflicted by a sharp-cutting weapon. Having regard
to the circumstances of the case there can be no doubt that
Dasrath Singh must have received these injuries in the
course of the assault, because it has not been suggested or
contended that the injuries could be self-inflicted nor is it
believable. In these circumstances, therefore, it was the
bounden duty of the prosecution to give a reasonable
explanation for the injuries sustained by the accused
Dasrath Singh in the course of the occurrence. Not only
the prosecution has given no explanation, but some of the
witnesses have made a clear statement that they did not
see any injuries on the person of the accused. Indeed if the
eyewitnesses could have given such graphic details
regarding the assault on the two deceased and Dasain
Singh and yet they deliberately suppressed the injuries on
the person of the accused, this is a most important
circumstance to discredit the entire prosecution case. It is
well settled that fouler the crime, higher the proof, and
hence in a murder case where one of the accused is
proved to have sustained injuries in the course of the same
occurrence, the non-explanation of such injuries by the
prosecution is a manifest defect in the prosecution case
and shows that the origin and genesis of the occurrence
had been deliberately suppressed which leads to the
irresistible conclusion that the prosecution has not come
out with a true version of the occurrence. ...

It seems to us that in a murder case, the non-
explanation of the injuries sustained by the accused at
about the time of the occurrence or in the course of
altercation is a very important circumstance from which
the court can draw the following inferences:
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“(1) that the prosecution has suppressed the
genesis and the origin of the occurrence and has
thus not presented the true version;

(2) that the witnesses who have denied the
presence of the injuries on the person of the
accused are lying on a most material point and
therefore their evidence is unreliable;

(3) that in case there is a defence version
which explains the injuries on the person of the
accused it is rendered probable so as to throw
doubt on the prosecution case.”

The omission on the part of the prosecution to explain the
injuries on the person of the accused assumes much
greater importance where the evidence consists of
interested or inimical witnesses or where the defence
gives a version which competes in probability with that of
the prosecution one. ...”

14.2. Notably, the Hon'ble Supreme Court and various Hon'ble
High Courts have consistently followed this decision in various cases,

some of which are listed below.

1. Bhagwan Sahai and Anr.Vs. State of Rajasthan reported
in (2016) 13 SCC 171;

1. Nand Lal and others Vs. The State of Chhattisgarh,
reported in (2023) 10 SCC 470 : 2023 SCC OnLine SC
262.
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111. Arputhan Vs. State rep. by Inspector of Police, D6 Anna
Square Police Station, Chennai, reported in 2023 (3)
MWN (cr.) 310 (DB).

14.3. In the case on hand, Al sustained grievous injuries. He has
established that those injuries were caused by the deceased's parties. Al
had lodged a complaint dated January 28", 2013 as soon as he was
enlarged on bail in this case, against the deceased's family before the
police. Since Police did not register FIR, he has filed Crl.O.P. (MD) No.
7555 of 2013 wherein the State has submitted that 'petition enquiry is
pending in the matter'. Final Report (Charge Sheet) dated January 25™,
2013 was filed in this case without any reference or indication about the
complaint given by Al. The Investigating Agency ought to have
concluded the enquiry on the complaint given by Al before filing Charge
Sheet in this case. Inaction on the part of the Investigating Agency on the

complaint given by A1 creates serious doubts in this case.

14.4. Conjoint reading of the Ex.P.17 and the evidence of
Investigation Officer (P.W.11), Investigation Officer (P.W.12), and the

defence side evidences (both witnesses and documents) would clearly
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show that the prosecution has tried to suppress the genesis and origin of
the occurrence and the grievous injuries sustained by Al. Therefore, this
Court on the strength of Lakshmi Singh's case, comes to a conclusion

that the accused (A1 & A2) are entitled to the benefit of doubt.

14.5. In view of the facts and circumstances of the case and in view
of the principles stated by the Hon'ble Supreme Court in Lakshmi Singh's
case and in Kali Ram's case, this Court comes to the conclusion that non-
explanation of the injury sustained by Al falls fatal to the case of the
prosecution. As alluded to supra, in criminal jurisprudence, when two
possible views could be inferred from the evidence adduced, the view

favouring the acquittal of the accused must be adopted by the Court.

14.6. Further, Al and A2 have denied the incriminating
circumstances against them in their examination under Section 313 of
Cr.P.C. To be noted, A1 and A2 have filed Written Statement under
Section 313(5) of Cr.P.C and A1 has annexed medical records along with

his Written Statement which belies the entries made in Ex.P.17.
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15. For the foregoing reasons, this Court is of the view that the
prosecution has suppressed the very genesis or origin of occurrence, and
that the prosecution has not proved the charges levelled against A1 and
A2 beyond reasonable doubt. The Trial Court has wrongly convicted Al
A2 by relying upon the evidence of P.W.1 and P.W.2 and therefore, this
Court inclines to interfere with the impugned Judgment. Accordingly,
Point Nos.(1), (i1)) & (iii)) are answered in favour of the accused and

against the prosecution.

16. Before writing operative portion of this Judgment, this Court
makes it clear that the Trial Court in paragraph 20(iv) of the impugned
Judgment recommended the compensation to be paid to the legal heirs /
dependents of deceased Bagirathi @ Pappa. Though these Criminal
Appeals are allowed and A1 & A2 are acquitted from the charges levelled
against them, considering the facts and circumstance of the case, findings
of the Trial Court with regard to the compensation to the legal
heirs/dependents of the deceased Bagirathi (@ Pappa is not disturbed in
this Judgment since parameters for awarding compensation does not

depend on the proof of guilt of the accused.
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17. Resultantly,

1. These Criminal Appeals are allowed.

ii. The impugned Judgment dated 28.01.2020 passed by
learned Principal Sessions Judge, Sivagangai in Sessions
Case No.14 of 2015 is hereby set aside and Al & A2
(appellants) are acquitted from the charges levelled against
them.

iii. The bail bond if any, executed by Al & A2 (appellants)
shall stand discharged. The fine amount if any paid by Al
& A2 (appellants) shall be refunded to them.

(M.S., J.) (R.S.V,, J.)
22.12.2023
Index: Yes
Neutral Citation: Yes
Internet: Yes
Speaking order

JEN

To

1.The Inspector of Police,
Manamadurai Police Station,
Sivagangai District.

2.The Principal Sessions Judge, Sivagangai.

3.The Public Prosecutor,
Madurai Bench of Madras High Court,
Madurai.
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and
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JEN
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