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 CORAM
     

THE HONOURABLE MR.JUSTICE M.SUNDAR
and

THE HONOURABLE MR.JUSTICE R.SAKTHIVEL

Crl.A.(MD) Nos.113 & 114 of 2020

Valli
W/o.Poovalingam ... Appellant in

    Crl.A.(MD)No.113 of 2020

Poovalingam
S/o.Ottakaruppan ... Appellant in

    Crl.A.(MD)No.114 of 2020

Vs.

The State through
The Inspector of Police,
Manamadurai Police Station,
Sivagangai District.
Crime No.455 of 2012           ... Respondent in both Crl.As.

Common Prayer:- Criminal  Appeals  filed  under  Section  374(2)  of  the 

Code of Criminal Procedure, 1973 [Act No.2 of 1974] praying to set aside 

the Conviction  and Sentence imposed on the appellants  by the learned 

Principal  Sessions  Judge,  Sivagangai  in  S.C.No.14  of  2015  dated 

28.01.2020.
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For Appellants in 
both Crl.As. : Mr.K.Samidurai

For Respondent in
both Crl.As. : Mr.S.Ravi

  Additional Public Prosecutor

C O M M O N   J U D G M E N T

R.SAKTHIVEL, J.

By this  common  Judgment,  the  following  Criminal  Appeals  are 

being disposed of.

i. Crl.A.(MD)  No.114  of  2020  preferred  by  'Accused 

No.1 – Poovalingam' [henceforth 'A1' for the sake of 

brevity].

ii. Crl.A.(MD)  No.113  of  2020  preferred  by  'Accused 

No.2 – Valli' [henceforth 'A2' for the sake of brevity].

2.  The  aforementioned  Criminal  Appeals  are  preferred  by  the 

respective 'appellants' [henceforth referred to as 'accused'  for the sake of 

convenience]  assailing  the  'Judgment  dated  January  28th, 

2020' [henceforth 'impugned Judgment' for the sake of brevity]  passed by 

'The Principal Sessions Court, Sivagangai' [henceforth 'Trial Court' for the 

sake  of  brevity]  in  Sessions  Case  No.14  of  2015  in  which  both  the 

accused were convicted and sentenced as follows:
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Crl.A.
(MD) No.

Accused No. Offence u/s.  Sentence

114/2020

Accused No.1

(Poovalingam)

302 of IPC

To undergo Imprisonment for Life and to 

pay  a  fine  of  Rs.5,000/-,  in  default 

thereof,  to  undergo  Rigorous 

Imprisonment  for  a  further  period  of  3 

months.

113/2020

Accused No.2

(Valli)

324 of IPC

To undergo Rigorous Imprisonment for 3 

years and to pay a fine of Rs.2,000/-, in 

default  thereof,  to  undergo  Rigorous 

Imprisonment  for  a  further  period  of  3 

months.

Note: The period of imprisonment already undergone was ordered to be set off 

under Section 428 of Criminal Procedure Code, 1973 (Act No.2 of 1974) 

[henceforth referred to as 'Cr.P.C.' for the sake of brevity]

 3. The case of prosecution case, in brief, is as follows: 

3.1.  The  deceased-Bagirathi  alias  Paapa  was  residing  in 

Manamadurai Burma Colony along with her husband namely, Baskaran 

(P.W.1);  two  sons  namely,  Nithyanandham  (P.W.2)  and 

Kasivishwanadhan; and one daughter. Poovalingam S/o.Ottakaruppan and 

Valli who are the accused in this case, are husband and wife. The accused 

also live in Burma Colony and own a petty shop there. The deceased’s 

family and the accused’s family were at odds over the theft of accused’s 

hen. On November 16th, 2012 at 18.00 hours, the deceased was on her way 
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to  buy  milk  along  with  her  husband.  While  approaching  Santhana 

Mariyamman  Temple  in  Burma  Colony,  Manamadurai,  the  accused 

abused them with obscene words. When the deceased questioned them as 

to why the accused are interrogating them rather than interrogating those 

who  actually  stole  the  hen,  A2  attempted  to  assault  the  deceased’s 

husband namely, Baskaran (P.W.1) with a wooden log. Though Baskaran 

tried to ward off the assault, he got a simple injury on his thumb and index 

fingers. Then A2 instigated A1 by blaming the deceased for everything 

and  urging  A1  to  kill  the  deceased.  Upon  the  instigation,  A1  hit  the 

deceased at her right temple with the stone he had in his hand, with the aid 

of A2 who held the deceased tightly. The deceased fainted instantly. The 

said incident was witnessed by both the deceased’s sons.  The deceased 

was rushed to Manamadurai Government Hospital where she was declared 

brought dead.

3.2. Then P.W.1 went to Manamadurai Police Station and lodged 

the Written Complaint (Ex.P1) at 17.30 hours on the aforementioned date. 

On  receiving  Ex.P.1,  the  then  Sub-Inspector  of  Police,  Manamadurai 

Police Station (P.W.10) registered First Information Report [FIR] (Ex.P.

14) in Crime No.455/2012 under Sections 294(b),  324, 342 and 302 of 
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'The Indian Penal Code' 1860 (Act No.45 of 1860) [henceforth 'IPC' for 

the sake of brevity].

3.3.  Upon  receiving  the  case  files,  the  then  Inspector  of  Police, 

Thirupuvanam Police Station [In-charge of Manamadurai Police Station] 

(P.W.11)  [henceforth  'Investigation  Officer  (P.W.11)'  for  the  sake  of 

brevity and clarity] rushed to the scene of occurrence and prepared Rough 

Sketch (Ex.P.15) and Observation Mahazar (Ex.P.2) in the presence of the 

witnesses  Pazhanikumar  (P.W.5)  and  Karunakaran  (P.W.6).  Then  he 

collected blood-stained Soil (M.O.3) and sample Soil without blood stains 

(M.O.4) from the scene of occurrence under Seizure Mahazar (Ex.P.3) in 

the presence of the same witnesses. Then he examined the witnesses and 

recorded their statements. Then he arrested A1 and A2 at 23.30 hours on 

the same day in front of the Masque near Muthu Nagar Crematorium in 

Athanoor Road and recorded the voluntary confession given by them in 

the presence of the aforementioned witnesses, the admissible portion of 

which  is  marked  as  Ex.P.4.  Pursuant  to  the  confession,  he  recovered 

Wooden log (M.O.1) and Cement Stone (M.O.2) in the presence of the 

same witnesses under Seizure Mahazar (Ex.P.5). Thereafter, on the next 

day  i.e.,  November  17th,  2012  from  06.00  hours  to  09.00  hours,  he 
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conducted inquest over the dead body and prepared Inquest Report (Ex.P.

16).  Then,  along  with  the  properties,  he  sent  the  accused  to  Judicial 

Custody. Then, he handed over the case files to Mr.Paulpandi,  Inspector 

of  Police,  Manamadurai  Police  Station  (P.W.12)  [henceforth 

'Investigation Officer (P.W.12) for the sake of brevity and clarity] after 

Mr.Paulpandi took charge of Manamadurai Police Station. 

3.4. The Investigation Officer (P.W.12) continued the investigation. 

He re-examined the witnesses but did not record their Statements as their 

Statements  were  the  same  as  their  previous  Statements  given  to 

Investigation  Officer  (P.W.11),  received  Post-mortem Report  (Ex.P.8), 

examined the Post-mortem Doctor (P.W.8) and recorded the Statement of 

Forensic Experts. After completion of investigation, Investigation Officer 

(P.W.12) filed Charge Sheet against A1 for the offences punishable under 

Sections  294(b),  342  and  302  of  IPC and  against  A2 for  the  offences 

punishable  under  Sections  294(b),  324,  342  and  302  r/w.  109  of  IPC 

before the Judicial Magistrate Court, Manamadurai.

3.5. The learned Judicial Magistrate registered the case on file as 

PRC.No.28/2014. After furnishing copies under Section 207 of Cr.P.C. to 
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the accused, he committed the case file to the Trial Court under Section 

209(a)  of  Cr.P.C.,  as  offence  punishable  under  Section  302  of  IPC is 

exclusively triable by Sessions Court. The Trial Court, after receiving the 

case file,  assigned Sessions Case No.14 of 2015, framed charges under 

Sections  294(b)  and 302 of  IPC against  A1 and framed charges  under 

Sections 294(b), 342 and 302 r/w. 109 of IPC against A2, read over and 

explained the charges to the accused in Tamil. Since the accused pleaded 

not guilty, trial was ordered. 

3.6. To prove its case, the prosecution examined P.W.1 to P.W.12 

(Witnesses)  and  marked  Ex.P.1  to  Ex.P.17  (Documents)  and  M.O.1  to 

M.O.4 (Material Objects). The defence side examined D.W.1 and D.W.2 

(Witnesses) and marked Ex.D.1 and Ex.D.2 (Documents). 

3.7.  The Trial  Court  after  hearing either  side,  concluded that  the 

prosecution has proved the offence punishable under Section 302 of IPC 

against A1 and the offence punishable under Section 324 of IPC against 

A2.  Accordingly, the Trial Court convicted and sentenced the accused as 

stated supra in paragraph no.2. 
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3.8.  Feeling  aggrieved  with  the  Conviction  recorded  and  the 

Sentence imposed by the Trial  Court,  the accused have preferred these 

Criminal Appeals under Section 374(2) of Cr.P.C. 

Arguments 

4. Mr.K.Samidurai, the learned counsel for accused submitted that 

the deceased and P.W.1 used to purchase various things from A1’s  shop 

on credit basis; that A1 went to the deceased's house two or three times 

before  the  occurrence,  demanding  payment  of  Rs.3,000/-  towards  the 

outstanding  debt;  that,  enraged  by  this,  the  deceased  unlawfully 

vandalized the accused's shop with her relatives on the day of occurrence 

and assaulted A1 with wooden log fracturing his right hand; during the 

course  of  the  said  incident,  there  was  a  push  and  pull  between  the 

deceased and A1, and the deceased accidentally fell down hitting her head 

on a stone;  that A1 gave a complaint to the Police; that A2 came to Police 

Station to see her husband; that in the meantime, police got information 

over phone that the deceased passed away in Hospital; that upon learning 

about the said incident,  P.W.1 who is working in a hotel  3 Kilometers 

away from the place of occurrence came to the police station along with 
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some political personnels, lodged a false complaint suppressing the real 

incident;  that  the police then arrested A1 and took him to Government 

Hospital, Manamadurai and obtained a false medical record as if A1 stated 

to the doctor that on November 16th, 2012 at 18.00 hours, he fought with 

two known persons, fled the scene and stumbled into a pit getting injured.

4.1. Drawing the attention of this Court to the evidence of D.W.1 & 

D.W.2 and Ex.D.1 & Ex.D.2, he further  submitted that  A1 got heavily 

injured in the assault; that A1 availed treatment from November 17th, 2012 

to  November  28th,  2012  at  Mahatma  Gandhi  Memorial  Government 

Hospital,  Trichy; that the doctor therein found that radius bone in right 

hand had a fracture; that thereafter, he availed treatment at Prison Hospital 

till December 21th, 2012 i.e., until he was released on bail; 

4.2. He further submitted that the prosecution, suppressing the real 

facts  and the injuries  sustained  by A1, foisted  a false  case  against  the 

accused; that the prosecution has suppressed the very genesis and origin 

of occurrence of the crime and that the confession and recovery are false 

and fabricated by the prosecution. He further argued that P.W.1 was not 

present  in  the  place  of  occurrence;  that  P.W.1  and  P.W.2  are  family 
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members of the deceased, P.W.3 is the friend of P.W.2 and hence, they are 

interested witnesses and their evidence have to be scrutinized carefully; 

that  the  evidence  of  P.W.1 & P.W.2 are  highly  contradictory;  that  the 

Trial Court failed to appreciate the prosecution’s witnesses as per law; and 

that the prosecution failed to prove the case beyond reasonable doubt. He 

relied on the following authorities in support of his arguments:

i. State of Punjab Vs. Kulwant Singh alias Kanta, reported 

in (2008) 16 SCC 290.

ii. Shivaji  Chintappa  Patil  Vs.  State  of  Maharashtra, 

reported in (2021) 5 SCC 626.

iii. Lakshmi Singh and others Vs. State of Bihar, reported 

in (1976) 4 SCC 394.

iv. Nand  Lal  and  others  Vs.  The  State  of  Chhattisgarh, 

reported in (2023) 10 SCC 470 : 2023 SCC OnLine SC 

262.

v. Arputhan  Vs.  State  rep.  by  Inspector  of  Police,  D6  

Anna Square Police Station, Chennai, reported in 2023 

(3) MWN (cr.) 310 (DB).

Accordingly,  the  learned  counsel  for  accused  prayed  to  allow  these 

Criminal Appeals,  set aside the impugned Judgment and acquit A1 and 

A2. 
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5. In  response  to  the  above  arguments,  Mr.S.Ravi, learned 

Additional Public Prosecutor for the respondent-State submitted that P.W.

1  is  an  injured  ocular  witness  and  hence,  his  evidence  is  reliable  and 

trustworthy; that  evidence of P.W.2 and P.W.3 is clear and cogent and 

there is no reason to reject the same; that the prosecution proved the place 

of  occurrence,  arrest,  confession  and  recovery  of  M.O.1  and  M.O.2 

beyond reasonable doubt; that the prosecution has clearly established that 

the deceased died due to homicidal death; that A1 himself has explained 

his injury to the Doctor; that therefore, the argument of the defence that 

prosecution suppressed the factum of A1's injury loses its significance and 

hence, the principle laid in Lakshmi Singh’s case would not be applicable 

to the present case; that the Trial Court only after careful consideration of 

the  evidence  and  materials,  convicted  A1  and  A2.  Further,  as  an 

alternative plea, he submitted that, assuming that the act of A1 would not 

attract  the offence punishable under Section 302 of IPC, in that case, it 

would attract Exception 4 of Section 300 of IPC punishable under Section 

304 Part 1 of IPC.  He submitted the following authorities in support of 

his arguments:

i. Vijayee Singh and others Vs. State of U.P.,  reported in 

(1990) 3 SCC 190.
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ii. Gurwinder  Singh  alias  Sonu  and  others  Vs.  State  of  

Punjab and another, reported in (2018) 16 SCC 525.

Accordingly, he prayed to dismiss these Criminal Appeals and sustain the 

Conviction recorded and Sentence imposed by the Trial Court.

6. This Court has perused the case file and heard either side. The 

following points arose for consideration:-

i. Whether  the  prosecution  has  proved  the  charge  levelled 

against A1  under section 302 of IPC?

ii. Whether  the  prosecution  has  proved  the  charge  levelled 

against A2  under section 324 of IPC

iii. Whether  there  exist  any  reason  to  interfere  with  the 

Impugned Judgement?

Discussion and Decision for Point Nos.(i), (ii) and (iii)

Place of Occurrence

7.  The Investigation  Officer  (P.W.11)  inspected  the  crime scene, 

prepared Rough Sketch (Ex.P.15) and Observation Mahazar (Ex.P.2) and 

collected blood-stained Soil (M.O.3) and sample Soil without blood stains 

(M.O.4) from the scene of occurrence under Seizure Mahazar (Ex.P.3). 

Chemical Report (Ex.P.11) and Serological Report (Ex.P.12) reveal that 
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the  blood  stains  found  in  M.O.3  matches  with  the  blood  group  of  the 

deceased. Chemical Report  (Ex.P.13) reveals that M.O.3 and M.O.4 are 

similar to each other in respect of their density and distribution pattern. 

Further,  the  defence  side  also  does  not  dispute  the  alleged  place  of 

occurrence. Hence,  the prosecution has proved the place of occurrence.  

Deposition of P.W.1

8. Baskaran (P.W.1) is none other than the husband of the deceased. 

He in his chief-examination deposed that he and the deceased have two 

sons and the younger son is away from Manamadurai pursuing his studies; 

that on November 16th, 2012 at 18.00 hours, when he and the deceased 

were  walking  along  the  road,  A1  and  A2  abused  them  for  allegedly 

stealing their hen; that when the deceased questioned them as to why A1 

and A2 are interrogating them rather than interrogating those who actually 

stole the hen,  A2 attempted to assault the deceased with a Wooden log 

(M.O.1)  whereupon  he  intervened  and  sustained  blood  injury  on  his 

thumb and index finger; that then A1 hurled abuses at the deceased and 

hit the deceased at her right side forehead with a stone; that the deceased 

fainted instantly; that the deceased was transferred into ‘108 Ambulance’ 

with the aid of their two sons and Ramesh Kumar (P.W.3) and rushed to 
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Manamadurai  Government  Hospital  where  she  was  declared  dead;  that 

then P.W.1 lodged Written Complaint (Ex.P.1).

8.1  In  his  cross-examination,  he  admitted  that  the  place  of 

occurrence is a Junction road surrounded by many Shops and Houses; that 

he is working in a Hotel 1 Kilometer away from the place of occurrence; 

that his son (P.W.2) is working in Gandhi Mess ¾  Kilometer away from 

the  place  of  occurrence.  Further,  he  deposed  that,  when  he  and  the 

deceased crossed the accused's  shop,  not  A1 but A2 abused them; that 

then  A1 came out  from his  shop with  a  stone  and there  was  a  wordy 

quarrel for 10-15 minutes; that no one around tried to pacify the situation; 

that his sons were engaged in a conversation near Santhana Mariyamman 

Temple;  that  later  upon hearing  his  alarm,  they rushed to  the  place  of 

occurrence; that A1 and A2 fled the place of occurrence before his sons 

got there; that when A2 attempted to attack the deceased with a Wooden 

log [fk;G], he intervened and sustained injury in his hand; that he snatched 

away the Wooden log (M.O.1) from A2 and later handed over the same to 

Police. He further admitted that A1's shop was vandalized, however, he 

deposed that he was not present at the time, nor is he aware of the vandals. 

Relevant extract of P.W.1's cross-examination is as follows:
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...  vjphpfspd;  filf;F  ehq;fs;  Kd;ghf“  

NghFk;NghJjhd;  vq;fis  vjphpfs;  NgrpdhHfs;. 

2tJ vjphpjhd; vq;fis jpl;bNgrpdhH. 1tJ vjphp 

vq;fis jpl;b Ngrtpy;iy.  mtH gpd;dhy; fy;iy 

vLj;Jf;nfhz;L  Xbte;jhH.   vjphpfspd; 

filapypUe;J  5  mb J}uj;jpy;  mt;thW ehq;fs; 

te;jNghJ  NgrpdhHfs;.   2tJ  vjphp  mtuJ 

ngl;bf;filapypUe;J  Ngrpnfhz;L  te;jhH. 

vq;fSf;F 10 Kjy; 15 epkplk; tiu thf;Fthjk; 

ele;jJ.  mt;thW thf;Fthjk; ele;j rkaj;jpYk; 

jhf;fpa  rkaj;jpYk;  mf;fk;gf;fj;jpy; 

cs;stHfSf;F njhpAk;.  gf;fj;jpy; ,Ue;jtHfs; 

ahUk;  rz;ilia  tpyf;ftpy;iy.   rk;gt 

rkaj;jpy;  vd;  kfd;fs;  re;jdkhhpak;kd;  Nfhtpy; 

mUfpy;  Ngrpnfhz;bUe;jhHfs;.   vd;  kidtp 

jhf;fg;gl;L  kaf;fg;gl;L  fPNo  tpOe;jTld;  ehd; 

rj;jk;Nghl;Nld;.  vd;  rj;jj;ij  Nfl;Ljhd;  re;jd 

khhpak;kd;  Nfhtpypy;  Ngrpf;nfhz;bUe;j  vdJ 

kfd;fs;  rk;gt  ,lj;jpw;F  te;jhHfs;.   vd; 

kfd;fs;  ,UtUk;  rk;gt  ,lj;jpw;F  tUtjw;Fs; 

vjphpfs;  ,UtUk;  me;j  ,lj;ij  tpl;L 

Xbtpl;lhHfs;. vd; kidtpia 2tJ vjphp fk;ghy; 

jhf;f  tUk;NghJ  ehd;  mij  kwpj;J  gpbj;jjpy; 

vdf;F fhak; Vw;gl;lJ. ehd; fk;ig gwpj;J fPNo 

Nghl;Nld;. me;j rh.ngh.1 fk;ig fhty;epiyaj;jpy; 

nfhz;LNgha; nfhLj;Njhk;.  vd; kidtpia 1tJ 

vjphp  fy;yhy;  Fj;jpaTld;  me;j  fy;iy  vd;d 

nra;jhH  vd;gij  ehd;  ftdpf;ftpy;iy.   2tJ 

vjphpaplkpUe;J ehd; gwpj;j fk;ghy; vjphpfis ehd; 

jhf;ftpy;iy.  vjphpfis ehd; fhag;gLj;jtpy;iy. 
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...

...  mjw;F  gpd;fhf  1tJ  vjphpapd;  fil 

nehWf;fg;gl;bUe;jJ. 1tJ vjphpapd; filia ahH 

nehWf;fpdhHfs;  vd;gJ  vdf;Fj;  njhpahJ. 

mt;thW  vd;  kfd;  epj;ahde;jJk;  mtuJ 

ez;gHfSk;  1tJ  vjphpapd;  filia  nehWf;fp 

nfhz;bUe;jhHfs; vd;Wk;> me;j rj;jk; Nfl;L vd; 

kidtp  1tJ  vjphpapd;  filf;F  te;J  vd; 

kfidAk;  mtuJ  ez;gHfisAk;  1tJ  vjphpapd; 

filia  nehWf;ftplhJ  jLj;jNghJ  mtH  fPNo 

tpOe;J vd;  kidtpf;F fhak;  Vw;gl;lJ vd;why; 

rhpay;y. ...

...  ,uT  8.00  kzpf;F  ehd;  fhty;epiyaj;jpw;F 

nrd;wNghJ mq;F 1tJ vjphpia ghHj;Njd;.  vd; 

kfd;  epj;ahde;jk;  1tJ  vjphpia  jhf;fp 

fhag;gLj;jpdhH  vd;Wk;>  1tJ  vjphpapd;  filia 

nehWf;fp  Nrjg;gLj;jpdhH vd;Wk;  mJ rk;ge;jkhf 

1tJ vjphp  khdhkJiu fhty;epiyaj;jpw;F  GfhH 

nfhLf;f  te;jpUe;jhH  vd;why;  mJFwpj;J  vdf;F 

njhpahJ. 2tJ vjphpf;F ,e;j tof;fpw;F ve;jtpj 

rk;ge;jKk; ,y;iy vd;Wk;> mtiu Ntz;Lnkd;Nw 

ngha;ahf  ,t;tof;fpy;  murpay;  nry;thf;if 

gad;gLj;jp NrHj;jpUf;fpNwhk; vd;why; rhpay;y.

...  1tJ  vjphpia  ehd;  khdhkJiu 

fhty;epiyaj;jpy;  md;W  ,uT  8.00  kzpf;F 

ghHj;jNghJ  2tJ  vjphpAk;  fhty; 

epiyaj;jpy;  ,Ue;jij  ehd;  ghHj;Njd;.   ehd; 

nfhLj;j  Gfhhpd;  Nghpy;  vjphpfis  NghyprhH 

$l;bte;jpUg;ghH  vd  ehd;  epidj;Njd;.  rh.ngh.1 
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kw;Wk; rh.ngh.2 vjphpfSf;F ghj;jpag;gl;lJ ,y;iy 

vd;Wk;  mit  ,e;j  tof;fpy;  rk;ge;jg;gl;lit 

my;y vd;W nrhd;dhy; rhpay;y. ..”

Deposition of P.W.2

9. Nithyanandham (P.W.2) who is none other than the elder son of 

the deceased in his chief-examination deposed in line with the deposition 

of  P.W.1  with  minor contradictions.  Notably,  he  deposed  that  he  was 

engaged  in  a  conversation  with  his  brother,  and  P.W.3  (friend)  near 

Santhana Mariyamman Temple and that A2 hit the deceased with stone at 

16.00 hours.

9.1. In his cross-examination, he deposed in complete contradiction 

with  prosecution's  case  and  P.W.1's  evidence.  He  deposed  that  the 

occurrence went on for ½ an hour to 1 hour and the ladies living in the 

Street were merely spectating without intervening to pacify the situation; 

that  when he  reached  the  place  of  occurrence,  the  deceased  was  lying 

down unconscious and the spectators did not come to rescue her; that the 

deceased and others who came with her assaulted A1 and injured A1; that 

A1  then  went  to  Police  Station;  that  he  rushed  the  deceased  to 

Government  Hospital,  Manamadurai;  that  upon  learning  about  the 
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incident and that the deceased was rushed to the Hospital, his father came 

to the Hospital directly from his workplace (Hotel). The relevant extract 

of the cross-examination of P.W.2 is as follows:

vd; jhahH mbgl;Ltpl;lhH vd;W Nfs;tpgl;L“  

khdhkJiu  ghuj;  N`hl;lypy;  Ntiy  ghHj;J 

nfhz;bUe;j vd; jfg;gdhH Neubahf khdhkJiu 

kUj;Jtkidf;F  te;jhH.   ehd; 

rk;gt ,lj;jpy; ,Ue;Njd;.  rk;gtk;  kzp Kjy;½  

1 kzp Neuk; tiu ele;jJ. me;j rkaj;jpy; ehd; 

rk;gt  ,lj;jpy;jhd;  ,Ue;Njd;.   rk;gtk;  1tJ 

vjphpapd;  ngl;bf;filf;F  Kd;G  10mb  J}uj;jpy; 

ele;jJ.  rk;gtk;  elf;Fk;  NghJ  me;j  njUtpy; 

cs;s ngz;fs; ghHj;Jf;nfhz;bUe;jhHfs;.  ahUk; 

tpyf;ftpy;iy.   ehd;  rk;gt  ,lj;jpf;F 

NghFk;NghJ vd; mk;kh kaf;fg;gl;L fPNo fple;jJ. 

mf;fk;gf;fj;jpy;  Ntbf;if  ghHj;j  ahUk;  vd; 

mk;khit J}f;ftpy;iy. 1tJ vjphpf;F rk;gtj;jpy; 

fhak; Vw;gl;lJ.  vd; mk;khTk; mtiu rhHe;jtUk; 

mbj;Jjhd;  1tJ  vjphpf;F  fhak;  Vw;gl;lJ. 

mt;thW  fhak;gl;lTld;  1tJ  vjphp  fhty; 

epiyaj;jpw;F  Ngha;tpl;lhH.   ehq;fs;  khdhkJiu 

kUj;Jtkidf;F nrd;Nwhk;. rk;gtk; elf;Fk;NghNj 

rk;gt  ,lj;jpw;F  NghyprhH  te;Jtpl;ldH. 

rk;gtj;jpw;F  Kd;ghf  md;iwa  jpdk;  KOtJk; 

rk;gt  njUtpy;  NghyprhH  ghJfhg;G  ,Ue;jJ. 

rk;gt  ,lj;jpw;F  te;j  NghyprhH  vjphpfis 

fhty;epiyaj;jpw;F  $l;b  NghdhHfs;.   ehq;fs; 

Ml;Nlhtpy;  nrd;Nwhk;.  vjphpfs;  elj;jp  te;j 
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ngl;bf;filia  rk;gtj;jd;W  mbj;J 

nehWf;fptpl;lhHfs;.  ngl;bf;filia  ahH  mbj;J 

nehWf;fpdhHfs; vd;W vdf;Fj; njhpahJ.  Nfhop 

fhzhky; Nghd tpguk; vdf;F njhpahJ. ehd; gPr;rp 

nfhLg;Ngd;.  vd;  jhahH tPl;Lf;F tPL ghy;  tpw;W 

tUthH.   vd;  mk;khtpw;F  fhrNeha;  ,y;iy. 

rk;gtjd;W  ahhplk;  ghy;  thq;f  nrd;whH  vd;W 

vdf;Fj; njhpahJ.  1tJ vjphpapd; filapy; ehd; 

flDf;F  rhkhd;fs;  thq;f  khl;Nld;.   Mdhy; 

tPl;by; rhkhd;fs; thq;FthHfs;. ...

...  NghyPrhH  vd;id tprhhpf;ftpy;iy  mtHfsplk; 

vJTk;  nrhy;ytpy;iy.  vd;  kPJ  gy  fphpkpdy; 

tof;Ffs;  epYitapy;  cs;sJ  vd;why; 

rhpay;y. ...”

Deposition of P.W.3

10. Rameshkumar (P.W.3) who is a friend of P.W.2, in his chief-

examination deposed that he, P.W.2  and P.W.2's brother were engaged in 

a  conversation  at  17.30  hours  on  the  fateful  day  in  front  of  Santhana 

Mariyamman  Temple;  that  by  the  time  they  rushed  to  the  place  of 

occurrence, everything was over.

10.1. Rameshkumar (P.W.3) in his cross-examination deposed that 

he did not notice the accused during the incident;  that there were 40-50 

spectators and they did not try to pacify the situation.  His deposition has 
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major contradictions with the prosecution's case. The relevant extract of 

the cross-examination of P.W.3 is as follows:

 ... ehq;fs; nrd;W tpyf;Ftjw;F Kd;ghf rz;il“  

Kbe;Jtpl;lJ.  vjphpfSf;F fhak;  ,Ue;jjh vd;W 

ehd;  ghHf;ftpy;iy.   rz;il 

ele;Jnfhz;bUf;Fk;NghJ  vjphpfis  ehd; 

ghHf;ftpy;iy.   vjphpfis ehq;fs;  jhf;ftpy;iy. 

vjphpfspd; MAjq;fis ehq;fs; gwpf;fTk; ,y;iy. 

MAjq;fis  vjphpfs;  vq;fpUe;J  vLj;Jte;jhHfs; 

vd;W  njhpahJ.   MAjq;fis  ehq;fs; 

kUj;Jtkidf;Nfh  NghyprhhplNkh 

vLj;Jnry;ytpy;iy.   rk;gtj;ij  me;j 

njUtopahf  Ngha;te;jtHfSk;>  Ntbf;if  ghHj;j 

RkhH 40> 50 NgHfs; ahUk; te;J ,e;j rz;ilia 

tpyf;ftpy;iy.

11. A perusal of Rough Sketch (Ex.P.15) and Observation Mahazar 

(Ex.P.2)  reveals that the occurrence happened near a junction road in an 

area  which  serves  both  residential  and  commercial  purposes.  The 

Santhana Mariyamman Temple is situate within 50 feet from the place of 

occurrence.  The accused's  shop is  situate  within  25 feet  from place of 

occurrence. If really P.W.2 and P.W.3 were near Santhana Mariyamman 

Temple,  they would  not  have merely spectated  such a  serious  incident 

involving P.W.2's mother (deceased) for 10-15 minutes but rather would 
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have intervened and attempted  to  pacify the situation.  Further,  there  is 

contradiction among the evidence of P.W.1, P.W.2 and P.W.3 with regard 

to  the  time  of  occurrence.  Further,  P.W.2 in  his  cross-examination,  as 

alluded to  supra, provides an account of the incident which is in sheer 

contradiction  with  the  evidence  of  P.W.1  and  the  prosecution's  case. 

Hence, this Court is of the view that the evidence of P.W.3 coupled with 

the evidence of P.W.2, makes their presence in place of occurrence highly 

doubtful.

11.1.  As  far  as  the  evidence  of  P.W.1  is  concerned,  it  is  partly 

reliable and partly  not reliable. It is  believable that P.W.1 got injured; 

that  he  availed  treatment  at  18.50  hours  on  November  16th,  2012  at 

Government  Hospital,  Manamadurai.  Dr.Jeevarathinam  (P.W.7)  is  the 

Doctor who treated Baskaran (P.W.1) as an out patient. He deposed that 

he noted the following injuries.

1) An abrasion of 2 cm x 2 cm in the right palm at the  

base of right index finger.

2) An abrasion of 3 cm x 2 cm in the palmar aspect of  

right thumb.
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11.2.  He  further  deposed  that  P.W.1  told  him  that  P.W.1  was 

attacked around 18.00 hours on the same day near Santhana Maariamman 

Temple by 2 known persons using stone and wooden log.  He issued a 

Wound Certificate certifying that the above injuries were simple in nature. 

11.3. Close scrutiny of P.W.1's evidence coupled with the evidence 

of  P.W.7, would reveal the fact that, P.W.1  at 18.00 hours on November 

16th, 2012  got injured near Santhana Mariyamman Temple owing to some 

scuffle / clash / push and pull or sort between the accused side and the 

deceased side during which P.W.1 and the deceased sustained injuries. 

11.4.  It  is  apposite  to  reproduce  Post-mortem  Report  (Ex.P.9) 

hereunder:

Body kept in GH mortuary lies on back. Eyes partly  

open.  Mouth partly open. Tongue inside the mouth.  

Laceration of size 3.5 cm x 1.5 cm seen over the (L) 

frontal region above (L) eyebrow.  No other obvious  

external injuries.

Internal Organs: Liver – cut section – pale. Spleen –  

cut  section  pale.  Heart  –  Chamber  empty-pale.  
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Stomach  – cut  section  pale  –  contains  about  app.  

400 ml. of partly digested food material.  Intestine –  

pale contains digested food material.  Kidney – cut  

section pale. 

On opening skull: linear fracture of size 7 cm x 0.1  

cm  seen  extending  from  (L)  frontal  bone  to  (L)  

parietal  bone.  Corresponding  soft  tissue  contusion  

of size 3 cm x 2 cm.  

On  opening  head:  Intracranial  hemorrhage  seen  

over the frontal lobe. Brain matters appears pale.

Viscera  sent  for  chemical  analysis.   The  deceased  

could  have  died  18-22  hours  prior  to  autopsy.  

Opinion  pending.   Chemical  analysis  of  viscera  

report awaited. 

The deceased could have died of intracranial  

hemorrhage due to head injury. 

11.5.  Dr.Senthilkumar  (P.W.8)  is  the  Post-mortem Doctor.  Post-

mortem Report  (Ex.P.9)  was  marked  through  him.  He  deposed  in  his 

cross-examination that the said injury may be caused by an assault with 

M.O.2. He opined that it could also be caused due to a fall down. In view 

of the medical  evidence,  the burden is heavily upon the prosecution  to 

prove that the deceased died due to homicidal death. 
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Injuries sustained by A1

12.   According  to  the  prosecution,  the  occurrence  took  place  at 

18.00 hours on November 16th, 2012. A1 and A2 were arrested at  23.30 

hours on November 16th, 2012. But, the arrest memo of A1 specifies that 

the arrest was made at  23.30 hours on November 16th, 2012 and the arrest 

memo  of  A2  specifies  that  the  arrest  was  made  at  16.30  hours on 

November 16th, 2012. To be noted, FIR (Ex.P.14) was registered at 19.30 

hours  on  the  aforementioned  date.  The  Investigation  Officer  (P.W.11) 

admitted  that  at  the  time of  arrest,  A1 had injuries  and he  sent  A1 to 

Government  Hospital,  Manamadurai  for  treatment  and  the  concerned 

Doctor has issued Ex.P.17 Document in this regard. The fact that A1 was 

brought to  Government Hospital, Manamadurai after arrest was admitted 

by A1. However, A1 denied as false the entries made by the Doctor in 

Ex.P.17 as  if,  he  stated  to  the  Doctor  that  he  fought  with  two  known 

persons,  fled  the  scene  and  stumbled  into  a  pit  getting  injured.  To be 

noted, Ex.P.17 Document was not  sent  to the Court  along with Charge 

Sheet. The Investigation Officer (P.W.11) in his evidence admitted that he 

did not send Ex.P.17 Document to the Court.
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12.1.  Interestingly, Dr.Jeevarathinam  examined  as  P.W.7  who 

treated P.W.1 as an out-patient and issued Ex.P.6 Document, is also the 

Doctor  who  issued  Ex.P.17  Document.  However,  his  statement  in  this 

regard has not been recorded by the Investigation Officer (P.W.11) and he 

has not deposed anything in this regard in his evidence. To be noted, the 

Investigation  Officer  (P.W.11) marked  Ex.P.17  only  during  re-

examination  from his  Case  Diary.  Relevant  extract  of  P.W.11's  cross-

examination is as follows.

 ...  1tJ  vjphpf;F  fhak;  ,Ue;jjh“  

vd;why; ,Ue;jJ. mJ muR jug;G rhl;rpfs; 1 

Kjy; 4 jhf;fp Vw;gl;ljh vd;why; ,y;iy.  ehd; 

ifJnra;jgpd;dH  1tJ  vjphpia 

kUj;Jtkidf;F  mDg;gg;gltpy;iy  vd;why; 

rhpay;y.   mtiu  mDg;gp  rpfpr;ir  mspj;J 

rhd;W  ngw;Ws;Nsd;.   me;j  rhd;iwAk; 

ePjpkd;wj;jpw;F mDg;gtpy;iy vd;whYk; mt;thW 

rpfpr;ir  mspj;j  kUj;Jtiu  tprhhpj;J  thf;F

%yk;  gjpT  nra;atpy;iy  vd;whYk;  rhpay;y. 

ehd;  ePjpkd;wj;jpw;F  mDg;gtpy;iy.  me;j 

kUj;Jtiu  tprhhpj;Njd;.   1tJ  vjphp  jpUr;rp 

rpiwr;rhiyapy; 3 khj fhyk; kUj;Jtkidapy; 

cs;Nehahspfhf  mDkjpf;fg;gl;L  mtUf;F 

ifapy; Vw;gl;bUe;j vYk;G KwpTf;F kUj;Jtk; 

ghHf;fg;gl;ljhf  rhd;W  toq;fg;gl;Ls;sjh 

vd;why; me;j tptuk; vdf;F njhpatpy;iy. ...”
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Further,  the  Investigation  Officer  (P.W.12)  also  admitted  that  A1 

sustained grievous injury and was admitted in Hospital and that he did not 

investigate in this regard. 

12.2. This court has perused the remand order of A1 and A2 dated 

November 17th, 2012. It is pertinent to note that the Judicial Magistrate 

has recorded therein as follows:

“Accused  produced  before  me  at  12.40  pm.  Age 

verified.  Ground  of  arrest  explained.  No  complaints  

against  police.  A1 had  a bandage  on his  head/hand  

(not clear) and his right arm has swelling. I enquired  

about the injuries. He said that Mr.Baskaran and his  

sons  beaten  him  by  iron  rod.  Remanded  till  

30/11/2012.

                                                                       s/d-

                                                                 17.11.2012”

12.3. The defence side examined Deputy executive officer, Central 

Prison,  Trichy namely, Baskar  (D.W.1) and Dr.Mahalakshmi,  Mahatma 

Gandhi  Memorial  Government  Hospital,  Trichy  (D.W.2)  and  marked 

Ex.D.1 and Ex.D.2 Documents. 
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12.4.  As  per  evidence  of  D.W.1, A1  was  admitted  into  Central 

Prison on  November 17th, 2012. At the time of admission, he had injuries 

near  his  right  hand  wrist  and  near  left  eyebrow  and  hence,  he  was 

admitted at Mahatma Gandhi Memorial Government Hospital, Trichy till 

November 27th, 2012. He produced before Court the medical file of A1 

marked as Ex.D.1. As per evidence of D.W.2, A1 availed treatment from 

November  17th,  2012  to  November  28th,  2012  at  Mahatma  Gandhi 

Memorial Government Hospital,  Trichy. A1's radius bone in right hand 

had a fracture. She produced the medical file of A1 marked as Ex.D.2.

12.5. Upon perusal of  Ex.D.1 and Ex.D.2 Medical Records, it can 

be seen that, post discharge, A1 availed treatment at Prison Hospital till 

December 21th, 2012 i.e., until he was released on bail. 

12.6. Per Contra, Ex.P.17 Document states that the injuries suffered 

by  A1  were  simple  in  nature  and  that  he  was  treated  as  out-patient. 

Further, A1 in his examination under Section 313 of Cr.P.C. have denied 

the evidence of  prosecution  as false  and filed Written Statement  under 

Section 313(5) of Cr.P.C. along with  annexures which belies the entries 

made in Ex.P.17. The defence of A1 is that the police obtained  Ex.P.17 
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using their influence only with a view to remand A1. To be noted, the 

Investigation Officer (P.W.11) has not examined the Doctors who treated 

A1 and issued Ex.D1 and Ex.D2.  A bare reading of the evidence of D.W.

1 & D.W.2 along with  Ex.D.1 and Ex.D.2 would prove that A1 sustained 

grievous injuries in his right hand. To be noted, in view of Section 320 of 

IPC, fracture of radius bone is a grievous hurt. 

12.7. Notably, A1 has lodged a complaint dated January 28th, 2013 

against the deceased's family members before the Police. Since Police did 

not register the FIR, he filed Crl.O.P. (MD) No.7555 of 2013 which was 

disposed of  by this Court vide order dated September 26th, 2013. Relevant 

extract of the order is as follows:

ORDER

This  petition  has  been  filed  under  Section  482 

Cr.P.C.,  to  direct  the second respondent  to  register  the 

FIR based on the complaint given by the petitioner, dated  

28.1.2013 and proceed in accordance with law.

2.  The  learned  Government  Advocate  (Crl.  Side)  

representing  the  respondents  submitted  that  petition  

enquiry is pending in the matter.
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3. In view of  the above,  the second respondent  is  

directed to complete the enquiry withing a period of two  

weeks from the date of receipt of a copy of this order and 

act in accordance with law.

4.  The  Criminal  Original  Petition  is  disposed  of  

with  the  above  direction.   Consequently,  the  connected  

Miscellaneous Petition is closed.

12.8. To be noted, Charge Sheet dated January 25th, 2013 has been 

filed  before  the  Judicial  Magistrate  on  May 8th,  2014.  This  Court  has 

perused the Charge Sheet dated January 25th, 2013.  There is no reference 

pertaining to the complaint given by A1.

12.9. As alluded  supra, A1 and A2 have denied the incriminating 

circumstances  against  them in  their  examination  under  Section  313  of 

Cr.P.C. To be noted, A1 and A2 filed Written Statement under Section 

313(5) of Cr.P.C and A1 has annexed medical records, which belies the 

entries made in Ex.P.17, along with his Written Statement.

12.10. At this juncture, this Court would  like to refer to the Hon'ble 

Supreme Court's Judgement in  Kali Ram's  case [Kali Ram Vs. State Of 
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Himachal Pradesh, reported in (1973) 2 SCC 808]. Relevant extract is as 

follows:

25. Another golden thread which runs through the  

web of  the administration of  justice  in criminal  cases is  

that if two views are possible on the evidence adduced in  

the case, one pointing to the guilt of the accused and the  

other to his innocence, the view which is favourable to the  

accused should be adopted. This principle has a special  

relevance  in  cases  wherein  the  guilt  of  the  accused  is  

sought to be established by circumstantial evidence. Rule  

has accordingly been laid down that unless the evidence  

adduced in the case is consistent only with the hypothesis  

of the guilt of the accused and is inconsistent with that of  

his innocence, the Court should refrain from recording a  

finding of guilt of the accused. It is also an accepted rule  

that  in  case  the  Court  entertains  reasonable  doubt  

regarding the guilt of the accused, the accused must have 

the benefit of that doubt. Of course, the doubt regarding  

the guilt of the accused should be reasonable; it is not the  

doubt  of  a mind which is  either  so vacillating  that  it  is  

incapable of reaching a firm conclusion or so timid that is  

is  hesitant  and  afraid  to  take  things  to  their  natural  

consequences. The rule regarding the benefit of doubt also  

does  not  warrant  acquittal  of  the  accused  by  report  to  

surmises,  conjectures  or  fanciful  considerations.  As 
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mentioned by us recently in the case of State of Punjab v.  

Jagir Singh  [(1974) 3 SCC 227 : 1973 SCC (Cri) 886]  a  

criminal trial is not like a fairy tale wherein one is free to  

give flight to one's imagination and phantasy. It concerns  

itself  with  the  question  as  to  whether  the  accused  

arraigned at the trial is guilty of the offence with which he  

is  charged.  Crime  is  an  event  in  real  life  and  is  the  

product  of  interplay  of  different  human  emotions.  In  

arriving at the conclusion about the guilt of the accused  

charged with the commission of a crime, the Court has to  

judge  the  evidence  by  the  yardstick  of  probabilities,  its  

intrinsic worth and the animus of witnesses. Every case in 

the final analysis would have to depend upon its own facts.  

Although the benefit of every reasonable doubt should be  

given to the accused, the Courts should not at the same  

time  reject  evidence  which  is  ex  facie  trustworthy  on  

grounds which are fanciful or in the nature of conjectures.

12.11. In this case, two possible views could be inferred from the 

evidence adduced from either side. In such a situation, the onus is on the 

prosecution  to  explain  the  same.  In  failure  to  do  so,  the  Court  has  to 

consider  the  view favourable  to  the  accused.  It  is  settled  law that  the 

standard of proof required for defence is preponderance of probabilities. 

This Court is of the opinion that the prosecution has miserably failed to 
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explain the injury sustained by A1.  On the other hand, A1 has established 

that he got injured in the course of some scuffle between the deceased' 

party and the accused.  Therefore,  in  view of  Kali  Ram's  case and the 

above reasons, this Court is of the view that the accused are entitled to 

benefit of  doubt.

Arrest, Confession and Recovery

13. P.W.11 is the Investigation Officer in this case. He deposed that 

he  arrested  A1  and  A2  at  23.30  hours  on  November  16th,  2012  and 

recorded the voluntary confession given by them, the admissible portion 

of  which  is  marked  as Ex.P.4  and  that  pursuant  to  the  confession,  he 

recovered Wooden Log (M.O.1) and Cement Stone (M.O.2) under Ex.P.5. 

13.1.  According to  the  prosecution,  the  occurrence  took  place  at 

18.00 hours on November 16th, 2012. A1 and A2 were arrested at 23.30 

hours on the same day. But, the arrest memo of A1 and the arrest memo of 

A2 specify that the arrests were made on November 16th, 2012, at  23.30 

hours (A1) and at 16.30 hours (A2) respectively. To be noted, FIR (Ex.P.

14) was registered at 19.30 hours on the aforementioned date. 
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13.2.  P.W.1  in  his  evidence  deposed  that  A1  and  A2  were  at 

Manamadurai Police Station at 20.00 hours on the aforementioned date; 

that he thought that they were held at Police Station in pursuance of his 

Written Complaint (Ex.P.1) and that he himself handed over the Wooden 

log  (M.O.1) at the Police Station. In view of the above discussions, the 

arrest, confession and recovery as spoken by the prosecution are riddled 

with doubts and therefore not reliable and trustworthy.

Vandalization of A1's Shop

14.  P.W.1  in  his  evidence  admitted  that  the  accused's  shop  was 

vandalized; however, he was not present at the time, nor is he aware of the 

vandals.  The Investigation Officer (P.W.11) in his evidence specifically 

admitted that A1's shops were already vandalized when he rushed to the 

scene  of  occurrence  upon  receiving  the  case  files at  20.00  hours  on 

November 16th, 2012. He further admitted that the occurrence place is a 

residential cum commercial area and that he did not investigate about the 

vandals. The subsequent Investigation Officer (P.W.12) also admitted in 

his cross-examination that the shop was vandalized and no investigation 

about  the  vandals  was  conducted.  To be  noted,  the  alleged occurrence 

happened at  18.00  hours  in  busy and bustling  area which  means  there 
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would have been many ocular witnesses for the alleged occurrence. This 

Court has perused the list of witness annexed along with the Final Report 

(Charge  Sheet)  which  reveals  that  Investigation  Officer  (P.W.11)  cited 

P.W.1 to P.W.3 alone as ocular witnesses. The Investigation Officer (P.W.

11) has not examined any independent ocular witness and no reasons were 

assigned in this regard. Non-examination of independent witness coupled 

with  non-explanation  of  injury  sustained  by  A1,  given  the  facts  and 

circumstances, creates serious doubts in the case of the prosecution. 

14.1.  It  is  apposite  to  cite  here  the  Hon'ble  Supreme  Court's 

decision  in  Lakshmi  Singh's case [Lakshmi  Singh Vs.  State  of  Bihar 

reported in (1976) 4 SCC 394]. Since criminal cases turn heavily on facts, 

this Court would first like to extract the relevant paragraphs capturing the 

facts therein hereunder:

4.  Appellant  Ramsagar  Singh  and  his  brother  
Dasrath Singh were full brothers being sons of Maharaj  
Singh. They were residents of Village Alipur Hatha, Police  
Station Mahnar. The deceased Chulhai and one Ramasray  
were  the  first  cousins  of  these  two  persons  and  the  
deceased Brahmdeo was a nephew of Chulhai. It appears  
from the prosecution case that the two families were living 
together in the same house in different portions having a  
common  courtyard.  There  was  some  sort  of  partition  
between  the  two  cousins  and  their  children  in  which  
portions  of  the  house  were  allotted  to  each  branch.  
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Jaiwanti daughter of Ramdayal Singh one of the sons of  
Chulhai Singh was married on April 18, 1966 and Dasain  
Singh and others had fixed a marwa (marriage platform)  
in  their  common  courtyard.  The  marriage  passed  off  
peacefully  and  the  appellants  Ramsagar  Singh  and 
Dasrath Singh never objected either to the marriage being  
held in the courtyard or to the construction of the marwa.  
Three days later i.e. on April 21, 1966, which according to  
the  prosecution  happened  to  be  the  day  when  the 
chauthari ceremony had been performed at about 4 p.m.  
when Dasain Singh, his father Chulhai Singh and others  
were sitting in the house the appellants Ramsagar Singh  
and  Dasrath  Singh  armed  with  bhala  and  bana 
respectively  appeared  on  the  scene  and  asked  Chulhai  
Singh and Dasain Singh to demolish the marwa. Chulhai  
Singh,  however,  protested  and  refused  to  demolish  the  
marwa  because  it  was  customary  in  the  family  not  to  
demolish the marwa until 1¼ months from the date of the  
marriage  had  elapsed.  This  led  to  an  exchange  of  hot  
words and an altercation in the course of which other five  
appellants,  namely,  Lakshmi  Singh,  Ramprasad  Singh,  
Jagdhari Singh, Jagdish Singh and Chhathu Singh joined 
the two appellants  Ramsagar Singh and Dasarath Singh  
and made a common cause with them in assaulting the two  
deceased  persons  Chulhai  Singh  and  Brahmdeo.  
According to the prosecution, Jagdhari Singh gave orders  
for  assaulting  the  prosecution  party  and  thereupon  
Ramsagar Singh assaulted Brahmdeo Singh with a bhala  
on  his  head,  Dasrath  Singh  struck  him  with  the  lathi  
portion  of  his  bana  while  Jagdish  Singh  and  Jagdhari  
Singh assaulted him with lathis. Lakshmi Singh is said to  
have assaulted Chulhai Singh with a bhala in his abdomen  
and when he  fell  down he  was  assaulted  with  lathis  by  
Chhathu  Singh  and  Ramprasad  Sah.  Dasain  Singh  was  
also  assaulted  by  Jagdhari  Singh  when  he  tried  to  
intervene.  Thereafter  all  the accused persons  fled away.  
Dasain Singh and his brother Dangroo Singh carried the  
two deceased  persons  to  Mahnar  Hospital  on  rickshaw,  
where they were admitted. The ASI attached at the Mahnar  
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police  station  reached  the  hospital  at  7.57  p.m.  on 
receiving a slip from the doctor incharge of the Mahnar  
Hospital  and found Brahmdeo Singh and Chulhai  Singh  
unconscious.  The  ASI  recorded  the  further  statement  of  
Dasain Singh which was treated as the first  information  
report.  Brahmdeo  Singh  however  succumbed  to  his  
injuries  at  Mahnar  Hospital,  while  Chulhai  Singh,  was  
advised to be taken to a bigger hospital  at  Hajipur and  
there he died the next day. After the usual investigation,  
the  police  submitted  chargesheet  against  the  seven 
accused  who  were  put  on  trial  and  were  convicted  as  
indicated above.

...

12.  PW  8  Dr  S.P.  Jaiswal  who  had  examined  
Brahmdeo deceased and had conducted the post-mortem 
of  the deceased had also examined the accused Dasrath  
Singh, whom he identified in the court, on April 22, 1966  
and found the following injuries on his person:

“1.Bruise 3" × ½ " on the dorsal part of the  
right  forearm about  in the middle and there was  
compound fracture of the fibula bone about in the  
middle.

2.Incised  wound  1"  ×  2  mm  ×  skin  
subcutaneous  deep on the lateral  part  of  the left  
upper arm, near the shoulder joint.

3.Punctured wound 1/2" × 2 mm × 4 mm on  
the  lateral  side  of  the  left  thigh  about  5  inches  
below the hip joint.”

In the backdrop of the above-mentioned facts, the Hon'ble Supreme Court 

in Lakshmi Singh's case  has held as follows:
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12. ....

According to the doctor Injury 1 was grievous in nature as  
it  resulted in compound fracture of the fibula bone. The  
other  two injuries  were  also  serious  injuries  which  had  
been inflicted by a sharp-cutting weapon. Having regard  
to the circumstances of the case there can be no doubt that  
Dasrath  Singh  must  have  received  these  injuries  in  the  
course of the assault, because it has not been suggested or  
contended that the injuries could be self-inflicted nor is it  
believable.  In  these  circumstances,  therefore,  it  was  the  
bounden  duty  of  the  prosecution  to  give  a  reasonable  
explanation  for  the  injuries  sustained  by  the  accused  
Dasrath Singh in the course of the occurrence. Not only  
the prosecution has given no explanation, but some of the  
witnesses have made a clear statement that they did not  
see any injuries on the person of the accused. Indeed if the  
eyewitnesses  could  have  given  such  graphic  details  
regarding  the  assault  on  the  two  deceased  and  Dasain  
Singh and yet they deliberately suppressed the injuries on 
the  person  of  the  accused,  this  is  a  most  important  
circumstance to discredit the entire prosecution case. It is  
well  settled that  fouler  the crime,  higher  the proof,  and  
hence  in  a  murder  case  where  one  of  the  accused  is  
proved to have sustained injuries in the course of the same  
occurrence,  the  non-explanation  of  such  injuries  by  the  
prosecution  is  a manifest  defect  in  the prosecution  case 
and shows that the origin and genesis of the occurrence  
had  been  deliberately  suppressed  which  leads  to  the 
irresistible conclusion that the prosecution has not come 
out with a true version of the occurrence. ...
...

...  It  seems  to  us  that  in  a  murder  case,  the  non-
explanation  of  the  injuries  sustained  by  the  accused  at  
about  the  time  of  the  occurrence  or  in  the  course  of  
altercation is a very important circumstance from which 
the court can draw the following inferences:
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“(1) that the prosecution has suppressed the  
genesis and the origin of the occurrence and has  
thus not presented the true version;

(2)  that  the witnesses  who have denied the  
presence  of  the  injuries  on  the  person  of  the  
accused  are  lying  on  a  most  material  point  and  
therefore their evidence is unreliable;

(3)  that  in  case  there  is  a  defence  version  
which  explains  the  injuries  on  the  person  of  the 
accused  it  is  rendered  probable  so  as  to  throw 
doubt on the prosecution case.”

The omission on the part of the prosecution to explain the  
injuries  on  the  person  of  the  accused  assumes  much  
greater  importance  where  the  evidence  consists  of  
interested  or  inimical  witnesses  or  where  the  defence  
gives a version which competes in probability with that of  
the prosecution one. ...”

14.2.  Notably,  the  Hon'ble  Supreme  Court  and  various  Hon'ble 

High Courts  have  consistently  followed  this  decision  in  various  cases, 

some of which are listed below.

i. Bhagwan Sahai and Anr.Vs. State of Rajasthan  reported 

in (2016) 13 SCC  171;

ii. Nand  Lal  and  others  Vs.  The  State  of  Chhattisgarh, 

reported in  (2023) 10 SCC 470 : 2023 SCC OnLine SC 

262.
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iii. Arputhan Vs. State rep. by Inspector of Police, D6 Anna 

Square  Police  Station,  Chennai,  reported  in  2023  (3)  

MWN (cr.) 310 (DB).

14.3. In the case on hand, A1 sustained grievous injuries. He has 

established that those injuries were caused by the deceased's parties. A1 

had  lodged  a  complaint  dated  January  28th,  2013  as  soon  as  he  was 

enlarged  on  bail  in  this  case,  against  the  deceased's  family  before  the 

police. Since Police did not register FIR, he has filed Crl.O.P. (MD) No.

7555 of 2013  wherein the State has submitted that 'petition enquiry is 

pending in the matter'.  Final  Report  (Charge Sheet)  dated January 25th, 

2013 was filed in this case without any reference or indication about the 

complaint  given  by  A1.  The  Investigating  Agency  ought  to  have 

concluded the enquiry on the complaint given by A1 before filing Charge 

Sheet in this case. Inaction on the part of the Investigating Agency on the 

complaint given by A1 creates serious doubts in this case.

14.4.  Conjoint  reading  of  the  Ex.P.17  and  the  evidence  of 

Investigation  Officer  (P.W.11),  Investigation  Officer  (P.W.12),  and the 

defence  side  evidences  (both  witnesses  and  documents)  would  clearly 
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show that the prosecution has tried to suppress the genesis and origin of 

the occurrence and the grievous injuries sustained by A1. Therefore, this 

Court  on the strength of  Lakshmi  Singh's case,  comes to a conclusion 

that the accused (A1 & A2) are entitled to the benefit of doubt.

14.5. In view of the facts and circumstances of the case and in view 

of the principles stated by the Hon'ble Supreme Court in Lakshmi Singh's 

case and in Kali Ram's case,  this Court comes to the conclusion that non-

explanation of the injury sustained by A1 falls  fatal  to  the case of the 

prosecution.  As alluded  to  supra,  in  criminal  jurisprudence,  when  two 

possible  views could  be inferred  from the  evidence  adduced,  the  view 

favouring the acquittal of the accused must be adopted by the Court. 

14.6.  Further,  A1  and  A2  have  denied  the  incriminating 

circumstances  against  them in  their  examination  under  Section  313  of 

Cr.P.C.  To  be  noted,  A1  and  A2  have  filed  Written  Statement  under 

Section 313(5) of Cr.P.C and A1 has annexed medical records along with 

his Written Statement which belies the entries made in Ex.P.17.
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15.  For  the foregoing  reasons,  this  Court  is  of  the  view that  the 

prosecution has suppressed the very genesis or origin of occurrence, and 

that the prosecution has not proved the charges levelled against A1 and 

A2 beyond reasonable doubt. The Trial Court has wrongly convicted A1 

A2 by relying upon the evidence of P.W.1 and P.W.2 and therefore, this 

Court  inclines  to  interfere  with the impugned Judgment.   Accordingly, 

Point  Nos.(i),  (ii)  & (iii)   are  answered  in  favour  of  the  accused  and 

against the prosecution.

16.  Before writing operative portion of this  Judgment,  this  Court 

makes it clear that the Trial Court in paragraph 20(iv) of the impugned 

Judgment recommended the compensation to be paid to the legal heirs / 

dependents  of  deceased  Bagirathi  @  Pappa.   Though  these  Criminal 

Appeals are allowed and A1 & A2 are acquitted from the charges levelled 

against them, considering the facts and circumstance of the case, findings 

of  the  Trial  Court  with  regard  to  the  compensation  to  the  legal 

heirs/dependents of the deceased Bagirathi @ Pappa is not disturbed in 

this  Judgment  since  parameters  for  awarding  compensation  does  not 

depend on the proof of guilt of the accused. 
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17. Resultantly,

i. These Criminal Appeals are allowed. 

ii. The  impugned  Judgment  dated  28.01.2020  passed  by 

learned  Principal  Sessions  Judge,  Sivagangai  in  Sessions 

Case  No.14  of  2015  is  hereby  set  aside  and  A1  &  A2 

(appellants) are acquitted from the charges levelled against 

them. 

iii. The bail  bond if  any, executed by A1 & A2 (appellants) 

shall stand discharged. The fine amount if any paid by A1 

& A2 (appellants) shall be refunded to them. 

(M.S., J.)                (R.S.V., J.)

    22.12.2023
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JEN

To
1.The Inspector of Police,
   Manamadurai Police Station,
   Sivagangai District.

2.The  Principal Sessions Judge, Sivagangai.

3.The Public Prosecutor,
   Madurai Bench of Madras High Court,
   Madurai.
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