W.P.(MD).Nos.2709 of 2018 and 3400 of 2018

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
RESERVED ON : 03.02.2023
DELIVERED ON : 09.05.2023
CORAM

THE HONOURABLE MRS.JUSTICE S.SRIMATHY

W.P.(MD).No0s.2709 of 2018 and 3400 of 2018
and
W.M.P.(MD).No0s.2895 and 3518 of 2018

W.P.(MD).No0.2709 of 2018:

A.Karunanithi ... Petitioner
Vs

1.The State of Tamil Nadu,
Represented through,
The Secretary,
Department of Industries,
St.George Fort,
Chennai — 9.

2.The Commissioner of Sugar Mills/
The Director of Sugar,
Tamil Nadu Sugar Corporation Limited,
State of Tamil Nadu,
696, Anna Salai,
Nandhanam, Chennai.

3.The Aringar Anna Sugar Mill
Unit of Tamil Nadu Sugar Corporation Limited,
Kurungulam — 613 302,
Thanjavur District,

Rel%gigented by the Chief Executive.
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4 Mr.K.Jeyam,
Enquiry Officer/Domestic Enquiry Officer,
Managing Director,
Amboor Co-operative Sugar Mills,
Vadapudhupet, Amboor,
Vellore District. ... Respondents

PRAYER: Writ Petition filed under Article 226 of the Constitution of India for
1ssuance of Writ of Certiorarified Mandamus, to call for the records of the
respondents pursuant to the termination order issued by the third respondent in
Gaap.p.eratud/923/2016 /105 dated 18.11.2017 and quash the same and
consequently direct the third respondent to reinstate the petitioner in his original

employment with all the attendant benefits.

W.P.(MD).No0.3400 of 2018:

P.Pandian ... Petitioner
Vs

1.The State of Tamil Nadu,
Represented through,
The Secretary,
Department of Industries,
St.George Fort,
Chennai — 9.

2.The Commissioner of Sugar Mills/
The Director of Sugar,
Tamil Nadu Sugar Corporation Limited,
State of Tamil Nadu,
696, Anna Salai,
Nandhanam,

Chennai.
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3.The Aringar Anna Sugar Mill
Unit of Tamil Nadu Sugar Corporation Limited,
Kurungulam — 613 302,
Thanjavur District,
Represented by the Chief Executive.

4 Mr.K.Jeyam,
Enquiry Officer/Domestic Enquiry Officer,
Managing Director,
Amboor Co-operative Sugar Mills,
Vadapudhupet, Amboor,
Vellore District. ... Respondents

PRAYER: Writ Petition filed under Article 226 of the Constitution of India for
1ssuance of Writ of Certiorarified Mandamus, to call for the records of the
respondents pursuant to the termination order issued by the third respondent in
Gaap.p.eratud/ 7548 /2016 /195 dated 18.11.2017 and quash the same and
consequently direct the third respondent to reinstate the petitioner in his original

employment with all the attendant benefits.

(In both Writ Petitions):
For Petitioners : M/s.S.Devasena

For R-1 and R-2 : Mr.N.Muthu Vijayan,
Special Government Pleader.

For R-3 : Mr.K.Saravanan
For R-4 : Mr.S.Saji Bino
kksksksk
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COMMONORDER

The Writ Petition in W.P.(MD).No.2709 of 2018 is filed to quash the
impugned punishment order dated 18.11.2017 with a consequential direction to

reinstate the petitioner in his original employment with all attendant benefits.

2. The petitioner was qualified with B.Sc., Agriculture degree and was
appointed in National Co-operative Sugar Mills as Cane Officer on 01.08.1988.
Thereafter, transferred to the first respondent Mill on 16.06.1997. Then on
20.07.2000, again he was transferred to NPKRR Cooperative Sugar Mills and
worked there till 21.09.2005. Again, transferred to the third respondent Mill from
22.09.2005 and was working till 12.11.2015. The petitioner is a Grade 'B' Officer
as per G.0.Ms.No.68 Industries (MIC.2) 2011 dated 01.03.2011 and the said

G.O. is published in Tamil Nadu Gazette Notification on 26.10.2011.

3. In respect of revival of common cadre system for the officers of the
Cooperative and Public Sector Sugar Mills and as per the above said G.O., the
Commissioner of Sugar Mills will be the “Common Cadre Authority” for 'A' and

'B' cadre officers. As per the rules and regulations of Tamil Nadu Sugar
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Corporation Limited, the respondent sugar mill is governed by the Board of

Directors nominated by the State Government.

4. In the year 2015, some irregularities were found in the Mill, where it is
alleged that some Mill employees and Sugarcane farmers were involved in the
scam. Based on the complaints and news items published in the Daily
Magazines, the respondents have initiated action against the persons involved in
the scam. The petitioner and 12 other employees were suspended on 12.11.2015
and a charge memo, dated 16.04.2016 was issued after a delay of 5 months. On
receipt of the charge sheet, the petitioner submitted a representation to the third
respondent requesting to provide the relevant documents for submitting
explanation to the charge memo. The respondents did not serve the copies but
directed the petitioner to visit the Mill premises and inspect the records and take
notes of it and time is granted only for two days. Thereafter, the petitioner
submitted his explanation. The petitioner was hoping that on receipt of
explanation, the respondents would drop the proceedings. Hence, he did not
challenge the charge memo and the suspension order. But the respondents
appointed the fourth respondent as an enquiry officer. The fourth respondent in a

summary manner, conducted an enquiry and submitted a report without referring
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any proper documents and without examining any witness. Based on the enquiry
officer’s report, the petitioner was terminated from service on 18.11.2017.
Aggrieved over the same, the petitioner preferred an Appeal before the second
respondent on 14.12.2017. But till date, no enquiry was conducted by any

officials.

5. The contention of the petitioner is that the Sugar Mill accounts have
been audited every year by the reputed auditors and annual report was published
every year by the TASCO (Tamil Nadu Sugar Mills Corporation Limited). In the
said audit report, no loss was reported. The audit report has not found any
irregularities for the year 2014-2015 or before. The petitioner was terminated
from service without any grounds. The allegations are baseless, vague allegations
without any evidence. Hence, the petitioner has challenged the same before this

Court.

6. The Writ Petition in W.P.(MD)No0.3400 of 2018 is filed to quash the
impugned punishment order dated 18.11.2017 with a consequential direction to
reinstate the petitioner in his original employment with all the attendant benefits.

The petitioner was qualified with B.Sc., Agriculture Degree and was appointed as
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Cane Officer in Arignar Anna Sugar Mills on 12.12.1988 and was working there
till 14.11.2015. The petitioner is a Grade 'B' officer. As per G.0.Ms.No.68/2011
dated 01.03.2011, the appropriate authority for Grade 'A' and Grade 'B' officers is
the Commissioner of Sugar Mills. Based on irregularities found in the year 2015,
the petitioner was suspended on 14.11.2015 and a charge sheet dated 16.04.2016
was issued with a delay of 5 months. In the meanwhile, an F.I.LR was registered in
Crime No.39 of 2015 against the petitioner and several other persons. After
receipt of the charge memo the petitioner requested the respondents for issuance
of relevant documents. But the respondents directed the petitioner to appear in
person to the Mill premises and take notes of it and the time granted is only for
two days. Based on the notes, the petitioner submitted an explanation with fond
hope that the petitioner would be discharged from the charges. But the third
respondent had appointed the fourth respondent as an enquiry officer. The
enquiry officer did not conduct a proper enquiry. A summary enquiry was
conducted without verifying any records, evidence and without examining any
witness. Based on the report, the petitioner was terminated on 18.11.2017. The
petitioner preferred an Appeal on 18.12.2017, but till date no enquiry was
conducted by any officials. The Sugar Mills are audited every year by the reputed

auditors. The annual report published every year had not stated any loss incurred
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by the Sugar Mills. Especially, no irregularities were spotted in those reports for
the year 2010-2011 or before. Hence, the petitioner has challenged the

termination order by way of filing the Writ Petition.

7. When the Writ Petitions were taken up for final hearing, the Writ
Petitions were allowed vide order dated 04.06.2018. Aggrieved over, the
respondents had preferred Writ Appeals in W.A.(MD).Nos.1143 and 1144 of
2018 and the Hon'ble Division Bench vide order dated 28.08.2018 had allowed
the Writ Appeals and remitted the case back to the learned Single Judge with a
direction to decide the case on merits as well. Hence, the case is before this

Court.

8. The respondents have filed written arguments stating that during the
month of October 2015 and November 2015, various Sugar Cane Ryots
Associations submitted representations to the District Collector of Thanjavur and
Pudukottai and also to the Commissioner of Sugar Mills alleging that serious
irregularities were committed in the supply of sugarcane, thereby causing
financial loss to the Sugar Mills. The Sugar Cane ryots are also shareholders of

the Sugar Mills. The District Collector, Thanjavur directed the third respondent
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to verify the records and prima facie report dated 02.11.2015 was submitted.
Thereafter, the District Collector constituted a committee consisting of 5
members to enquire, inspect the records and submit a report. The said Committee
submitted a detailed report on 17.11.2015. It was found grave financial
irregularities was committed in supply of sugarcanes, thereby the third respondent
Mill had incurred huge loss of Rs.2,34,39,008/-. Thereafter, the petitioners and
other employees were placed under suspension and a detailed charge memo was
issued alleging that without supply of sugarcane to the Mills, bogus entries had
been entered in the Computer. The petitioner without verifying the necessary
records especially the ground sheet etc. has committed irregularities by making
entries in the computer. Further, the petitioners did not visit the fields wantonly
and did not verify the final payment sheet issued by the Sugarcane Ryots. The
petitioners with a malafide intention and connivance with other persons had
caused heavy loss to the Mills, thereby the petitioners were failed in their
legitimate official duties for their personal gain and acted contrary to the interests
of the Government Sugar Mills. The petitioners have further colluded with other
sugar cane growers and other employees of the Mills and have created false,
fabricated and forged documents with an intention to misappropriate the funds of

the sugar mills. The charge memo was issued against 30 employees who erred in
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their duties. Thereafter, an FIR was registered in Crime No.39 of 2015 against 30
employees including the petitioners and 85 sugarcane growers. Without
prejudice to the criminal action, departmental proceedings were initiated. The
petitioners had participated in the enquiry and they were given sufficient
opportunity. Based on the enquiry report, the petitioners were terminated from

service through the impugned order.

9. The contention of the respondents is that the petitioners come under 'B'
category officers and the employees of the common cadre service. The plea of
the petitioner that the Chief Executive of the Mill is not the competent authority
is refuted by the respondents. The respondents further submitted under Section
75 of the Tamil Nadu Cooperative Societies Act, 1983 deals with the constitution
of common cadre service. Under Section 75(3) of the Act deals with who is
competent authority and it states that the Committee consisting of both officers of
the Government and non-officials and the total strength of such committee shall
not exceed five, one of the officer of the Government not below the rank of Joint
Registrar shall be appointed as Chairman. The said Section only states the
competent authority should not be below the rank of Joint Registrar. But it is not

stating who should be the competent authority. The Rule 175 of Tamil Nadu
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Cooperative Societies Rules, 1988, states that the chapter XVIII relates to Rule
175 to 190 applicable only to the Cooperative Sugar Mills. The Rule 189 states
the power and functions of the Managing Director of the Sugar Mills. Since
nobody was designated to hold the post, then it is only the Managing Director
who designated as officer control of the Sugar Mills as stated under Rule 189.
Under Rule 189 (6)(a) of the Rules, 1988, the Managing Director is the
competent authority for common cadre service. The Managing Director and
Commissioner of Sugar are one and the same. The Managing Director is having
administrative control over the Cooperative Sugar Mills. The Commissioner of
Sugar Mills is having control over the Public Sector Sugar Mills. The
(G.0.Ms.No.866 dated 25.07.1984 and G.O.Ms.No.68 dated 01.03.2011 states that
Commissioner of Sugar Mills is the competent authority and hence, the
respondents submitted that the Commissioner of Sugar Mills is the competent
authority. But under Rule 189(8) of the Rules, empowers the Managing Director
to delegate all his powers particularly disciplinary control to any of his officers.
Based on this Rule, the Commissioner of Sugar Mills has issued Circular in
RC.No0.3854/SL1/2016 dated 12.04.2016 and in Circular RC.No0.23941/83/Cl1
dated 14.03.1985 and also in Circular RC.No.G1/25600/1999 dated 26.08.1999

provides the Chief Executive are empowered to initiate disciplinary action on the
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staff concerned as per the provisions contained in the special by-laws. Therefore,
the contention of the respondent is that the Chief Executive Officer of Arignar

Anna Sugar Mills is authorized to take disciplinary action.

10. The further contention of the respondents is that when the common
cadre service was introduced in the year 1984, a circular dated 14.03.1985 was
issued to make it clear that the third respondent Chief Executive is empowered to
take disciplinary action. When the erstwhile common cadre system was revived in
the year 1999, after the same was abolished in the year 1997, a fresh circular
dated 26.08.1999 was issued wherein Chief Executive was appointed as
disciplinary authority. Therefore, there is no confusion to decide the issue of who
is the competent authority for the disciplinary control for the common cadre
service. Therefore, the third respondent being the Chief Executive is empowered
to take action and based on his powers, the petitioners were terminated.

Therefore, the respondents prayed to dismiss the Writ Petitions.

11. Heard M/s.S.Devasena, the Learned Counsel appearing for the
petitioner, Mr.N.Muthu Vijayan, the Learned Special Government Pleader

appearing for 1% and 2™ respondents, Mr.K.Saravanan, the Learned Counsel
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appearing for the 3™ respondent and Mr.S.Saji Bino, the Learned Counsel

appearing for the 4™ respondent and perused the records.

12. The contention of the petitioner is that the Commissioner of Sugar is
the competent authority but the respondent’s contention is that the Chief
Executive is the competent authority. In the present case the learned Single Judge
has dealt with the issue of competent authority vide order dated 04.06.2018
wherein it has been held the Commissioner of Sugar is the competent authority
and the Chief Executive is not empowered to take disciplinary action. Aggrieved
over, the respondents had preferred Writ Appeals in W.A.(MD)Nos.1143 and
1144 of 2018 and the Hon'ble Division Bench vide order dated 28.08.2018 had
allowed the Writ Appeals wherein it is held that the G.0.Ms.No.68 was issued
only for appointment, promotion, interse seniority and remitted the case back to
the learned Single Judge with a direction to decide the case on merits as well. The
contention of the respondent before the Hon’ble Division Bench is that through
G.0.Ms.No.68 Common Cadre System was introduced which is meant for the
service conditions, inter se seniority and promotion. Hence the said G.O. would
not make the Aringar Anna Sugar Mill a Society registered under the Tamil Nadu

Cooperative Societies Act, 1983 and consequently the employees would not
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become the Society employees. The net result would be section 75 of the Tamil
Nadu Cooperative Societies Act 1983 cannot have any application. Accepting the
said argument, the Hon’ble Division had allowed the writ appeal. The Hon’ble
Division Bench has held that the G.O.Ms.No0.68 was issued only to deal with the
appointment, inter se seniority and promotion and to deal with this alone would

not make the Aringar Anna Sugar Mills become a registered society.

13. The contention of the writ petitioners is that the respondents accept the
applicability of the G.0.Ms.No.68 to the respondent Mill, but respondents only
state that the Tamil Nadu Cooperative Societies Act 1983 is not applicable to the
Mill, since the G.0.Ms.No.68 only speaks about service conditions like
appointment, inter se seniority and promotion of common cadre system. But
according to the petitioner the said Act, 1983 is applicable for disciplinary
proceedings also, since the G.0.Ms.No.68 covers the service conditions like
disciplinary proceeding as well. In short, the question that ought to be considered

1s whether the phrase “service conditions” includes disciplinary proceeding.
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14. To resolve this the G.0.Ms.No.68 and Section 75 of the Act ought to be
scrutinized. The G.0.Ms.No.68 was passed to revive the Common Cadre System

and the relevant portion of the said G.O. is extracted hereunder:

“In the Government Order first read above, orders were issued to for the creation of
Common Cadre System for the officers working in the Co-operative and Public
Sector Sugar Mills and the Director of Sugar was permitted to create a Common
Cadre System for the second and third level officers working in the Co-operative
and Public Sector Sugar Mills duly authorising him to frame necessary rules and
regulations for appointment, transfer etc.

2. Subsequently during the year 1997, after reviewing the functioning of the
common cadre system, Government felt that since each Co-op. Sugar Mills is a
separate legal entity, the officers, staff and workers working in a sugar mill should
be the employees of the particular Co-op. sugar Mills only and ordered the abolition
of common cadre system in Co-op. Sugar Mills in Government order 2nd read
above. Consequent on the above, the officers and employees who were covered
under the above said system were de-caderised and positioned in the respective
sugar mills permanently based upon their option and in public interest. Necessary
guidelines were also issued by the Commissioner of Sugar prescribing the
procedure to be adopted for filling up of the vacancies and the service conditions of
the erstwhile Common Cadre employees. The mode of recruitment to the second
and third level officer posts in the erstwhile Common Cadre System was specified
as Direct Recruitment and a selection committee was also constituted for the said

purpose.

3. Now, the Commissioner of Sugar has sent a proposal for the revival of Common
Cadre System in the name of “Tamil Nadu Co-operative and Public Sector Sugar
Mills Managerial Common Cadre System” in the Co-operative and Public Sector
Sugar Mills for the effective functioning of the Sugar Sector, since the above
system would go a long way in creating the ladder of promotion to the eligible in-
house personnel from the entry level officers posts up to the level of Chief Officers
in their particular field. He has also stated that, the proposed policy of recruitment
and promotion would not only satisfy / fulfil the manpower requirement of the mills
but would serve as a boon to the qualified personnel to get into the higher posts by
offering new avenues for promotion. He has therefore requested the Government to
approve the proposal and issue orders in this regard.

https://lwww.mhc.tn.gov.in/judis
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The above G.O. is applicable to Co-operative and Public Sector Sugar
Mills. The earlier G.O. has permitted the Director of Sugar to create a
Common Cadre System and to frame necessary rules and regulations for
appointment, transfer etc. Then the common cadre system was dispensed and
each sugar mills was considered as separate legal entity. Then again the
common cadre system was reviewed and the service conditions was
formulated to accommodate for promotion. For this the G.O. has passed.
Under the Heading “Annexure” the “Regulations for the Tamil Nadu Coop
and Public Sugar Mills Managerial Officers Common Cadre System” was
dealt with. The Cane Officers are classified as Cadre B. Thereafter it states
that the Commissioner of Sugars will be the Cadre Controlling Authority.

The relevant portion is extracted hereunder:

All officers in category A & B category will come under the purview of Tamil Nadu Co-
op. and Public Sector Sugar Mills Managerial Common Cadre System.

(i1) All the officers in A and B grade are liable for transfer to any sugar mill, but
they will not be as far as possible, posted in their native district.

(111) Confidential Reports for all officers in A and B category will be maintained
by the Commissioner of Sugar, who will be the Cadre Controlling Authority for
the A & B category officers.

(iv) There will not be any change in the pay structure due to the above
classification and redesignation of posts, if any.

https://lwww.mhc.tn.gov.in/judis
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Thereafter the said G.O. states about the recruitment, pay etc. Then comes
the crucial portion of the power and authority of the “Cadre Authority”, which is

extracted hereunder:

5. Cadre Authority:

The Commissioner of Sugar will be the cadre authority and the cadre
authority will decide the recruitment, promotion and transfer of the officers.
The confidential report on the officers in A and B grade will be maintained in
the office of the common cadre authority. While directly recruiting to the entry
level officers posts, all the conditions prescribed by the Government with regard
to age at the entry and retirement and age relaxation, communal rotation then and
there ordered by the Government is applicable. In respect of promotion to the
post in Grade-B there will not be any age limit for entry. For promotion as
mentioned above a common seniority will be adopted by the cadre authority for
all the above posts. If the date of joining of the two individuals are same, the date
of acquiring the requisite qualifications will be taken into account for deciding
the semiority in a particular feeder category. Once the Superintendents are
promoted as Office Manager and the Accountants are promoted as Accounts
Officer they will be coming under the purview of the Tamil Nadu Co-op. &
Public Sector Sugar Mills Managerial Common Cadre System. Service
conditions stipulated in Special bylaw and Standing Orders will be
applicable to Grade-C and D. The rules and regulations stipulated to TNCS
Act and Rules are applicable to Grade A and B officers.

When the G.0.Ms.No.68 specifically states that when the Cadre “C & D is
promoted to Cadre “B”, then the employee would come within the purview of
Common Cadre service. And the G.O. further proceeds that the “Service
Conditions” for C and D cadre is Special Bylaw and Standing Orders. And the
“Service Conditions” for A and B cadre is the rules and regulations
stipulated to Tamil Nadu Cooperative Societies Act and Rules. When the

https://lwww.mhc.tn.gov.in/judis
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(G.0.Ms.No.68 states the “service conditions” are applicable as stated in the Tamil
Nadu Cooperative Societies Act and Rules, then the phrase “service conditions”
ought to be analysed, especially whether it includes disciplinary proceedings. The

section 75 of the Tamil Nadu Cooperative Societies Act would throw some light.

15. Section 73 is placed under the chapter VIII under the Heading “Paid
Officers and Servants of Society”. The section 73 deals with the “Appointment of
paid officers and servants of registered society and their conditions of service”.
Section 74 “Recruitment Bureaus”. Section 75 deals with “Constitution of
common cadre of service” and in this section deals with all service conditions
including the disciplinary actions. Under 75(3) deals with suspension,
disciplinary proceedings and punishment. 75(4)(a) deals with disciplinary

proceedings and the provision is extracted hereunder:

“(4) (a) The registered society under which an employee borne on a
common cadre of service is employed may request the competent authority
to take disciplinary action on, or to transfer such employee, and if the
competent authority fails to take action within a period of thirty days from
the date of such request , the registered society may report the matter to the
Registrar for taking such action as he may deem necessary”

The aforesaid provisions makes it abundantly clear that the “service

conditions” means including disciplinary proceedings like suspension, enquiry,
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punishment etc. Therefore this Court is of the considered opinion that the
G.0.Ms.No.68 i1s 1ssued not only for qualification, appointment, reservation in
appointment, inter se seniority, promotion, pay, but also disciplinary proceedings.
The Hon’ble Division Bench has not taken into account the relevant portion of
G.0.Ms.No.68 where it says “The rules and regulations stipulated to TNCS
Act and Rules are applicable to Grade A and B officers.”. Therefore this Court
1s of the considered opinion that the G.0.Ms.No.68 states not only promotion etc.

but also disciplinary proceedings.

16. Having held that the G.0.Ms.No.68 deals with disciplinary
proceedings, now it has to be considered who is the authority to initiate
disciplinary proceedings. 75(4)(a) deals with disciplinary proceedings and the
provision states that “the registered society under which an employee borne on a
common cadre of service is employed may request the competent authority to take
disciplinary action on, or to transfer such employee”. In such circumstances the
Chief Executive of Aringar Anna Sugar Mills ought to request the Cadre
Authority i.e. Commissioner of Sugars to initiate disciplinary proceedings. In the
present case the Chief Executive has initiated the proceedings and hence the

disciplinary proceedings is without jurisdiction.
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17. The respondents has submitted written submissions, where it is

submitted that the Commissioner of Sugars is the authority and the relevant

portion of the submission is extracted hereunder:

“13.1t is submitted that the Managing Director and the Commissioner of Sugars
are one and same person. The Managing Director having administrative control
over the Cooperative Sugar Mills. The Commissioner of Sugar is having
administrative control over the Public Sectors Sugar Mills.

14. It is submitted that therefore the Commissioner of Sugar is the competent

authority”

The respondents themselves accepts that the Commissioner of Sugar is the

authority, but submits that the Commissioner of Sugar has delegated the power

vide circulars. When the G.O. and the Act has declared that Commissioner of

Sugar as Cadre Authority, then he has no power to delegate his powers, unless the

Act provides for delegation of powers. Therefore the plea of delegated the power

also cannot be sustained. For the aforesaid reasons this Court is of the considered

opinion that the disciplinary proceedings was initiated without any jurisdiction

and hence the impugned order is liable to be quashed.

18. The respondents have filed written arguments alleging that there was a

hups:/www.mhe. ey d/KEAmM and the investigation report states the loss to the Mill is to the tune of
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Rs.2,34,39,008/-. There were 30 officials and 85 Sugarcane growers involved in
the scam. Hence along with the disciplinary proceedings the respondents have
also preferred criminal complaint and it is registered as Crime No. 39 of 2015 and
the petitioners are facing criminal case as well. But the petitioner has not
disclosed the pendency of the criminal case and hence the petitioner has not
approached this court with clean hands and prayed to dismiss the writ petition. On
perusal of the affidavit filed by the writ petitioner in W.P.(MD)No0.2709 of 2018
it is seen that the petitioner has not stated about the pendency of the criminal case
in Crime No.39 of 2015. However, the petitioner in W.P.(MD)No0.3400 of 2018
has specifically stated that the criminal case was registered and the same was
pending. After hearing the rival submissions this Court is of the considered
opinion, non-disclosure of pendency of the criminal case will not affect the other
grounds raised in the Writ Petition. It has been repeatedly held that the criminal
proceeding is different from disciplinary proceeding. As far as the criminal
proceedings strict evidence is necessary, whereas in the disciplinary proceedings
it is only preponderance of probability. Therefore, non-disclosure of criminal
case by the petitioner in W.P.(MD)No0.2709 of 2018 will not affect the challenge
in the Writ Petition. Hence the plea of the respondents to dismiss this writ petition

for non-disclosure of pendency of the criminal case is rejected.
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19. The contention of the petitioners in both the Writ Petitions is that the
respondents have not served the relevant documents to the petitioners. Moreover,
the enquiry officer has only conducted summary proceedings without marking
any documents and without examining the witness. This allegation was not
denied by the respondents by filing counter. The respondents have filed only
written arguments where it is stated there is no violation of principles of natural
justice. When the petitioner has specifically raised that there is violation of
principles of natural justice, by specifically averring that the documents were not
marked and witnesses were not examined, it is the bounded duty of the
respondents to deny the same, but the respondents have not chosen to deny the
same. In a similar case in W.P.(MD)No.15022 of 2016 this Court has held that the
respondents failed to supply the relied upon documents in particular ground sheet,
weighing bridge entry pass, weighing bridge weight entry ledgers etc., and the
petitioner's travel allowance payment particulars etc. But the respondents
subsequently have furnished the ground sheet but other documents were not
furnished. Therefore, there is violation of principles of natural justice and the

relevant portion is extracted hereunder:

“17. Without proper investigation the charge sheet was issued, moreover the

https:/fwww.mhc.tn.gov.in AT 8E sheet is bereft of any materials. The second respondent failed to supply
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the relevant documents like weighing bridge entry pass, weighing bridge weight
entry ledgers etc., and the petitioner's travel allowance payment particulars etc.

are not supplied and hence this Court is of the considered opinion that there is

W.P.(MD).Nos.2709 of 2018 and 3400 of 2018

the relied upon documents in particular ground sheet, weighing bridge entry
pass, weighing bridge weight entry ledgers etc., and the petitioner's travel
allowance payment particulars etc. But the respondents subsequently have
furnished the ground sheet but other documents were not furnished. The
respondents failed to note the Sugar Mills accounts have been audited by Auditor
every year. If at all any misappropriation committed in any year that year audit
report would reveal the truth. The nature of work of Cane Officer in Sugar Mill
is fully field oriented, they have to visit sugar cane fields and sugar cane growing
farmers along with Cane Assistants daily and they have to popularize new
variety of seeds to the farmers, expose the farmers to the intensive Agriculture
Practices so as to get higher sugar cane yield. Arranging crop loans to the
farmers from Co-operative and Nationalized banks. During sugar cane crushing
season, issuing cutting orders through Cane Assistants, as per priority list,
engage tractors for cane transport to the sugar cane growers. The petitioner is
not involved in any activity as alleged in the charge sheet. Moreover, the charge
sheet is not issued on the basis of any concrete documentary evidence.”

Also, in the present case the petitioners were working as Cane Officers and

violation of principles of natural justice.

the petitioners are that they have made wrong entries in the computer and thereby,
colluded with the other erring officers to commit the misappropriation of funds to

the Sugar Mills. The work allotment to the cane officers was elaborately dealt

20. The petitioners are working as Cane Officers. The allegations against

https://lwww.mhc.tn.gov.in/judis
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with by this Court in W.P.(MD)No.15022 of 2016 batch and relevant portion is

extracted hereunder:

“15. As far as the allegations of misappropriation of Mills money
and the entry in the computer is concerned, the petitioner has relied
on the information provided under Right to Information Act. In the
reply it is stated the control of computer is with the Head of the

Department and nobody has

accessed to the computer and nobody

can open and access the computer without the permission from the
Head of the Department. The operative portion of the Right to
Information is extracted hereunder:

au.ersdr. | Camiflujsitem  afLyid

DINY6hIT  Dlodisoolm  FTHBOF <Dk 6m60UT6D
BLI 2015—-16 Ghewed DFemauil
UGS  &BIDY Gl G 2 _Ssralsd
GUSEBIUC Bsen o0 BN e
DI & BLOM60T &1L 16 Gaul” (B
® 5600 @peOlD  JHhewed  ANTMUHG
albiD  Gumrgkl &Gy eTewL.  GUTL (B
ITmsusbd  peev 2 eHGaT  eIBHSHI
DoriugsHeG SO LT orh o 6
6T6iTGeuTe0T60T @5 (Wpemmdsit  1PsdrLDmILL (B
aIbEMSBI 6TeIm afUFID FoMaLD.
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DIy 6bIT <D160016001T FJ BB < 6mevUT6d
BLiny 2015-16 D DNFemaUil  LidhsUGH 6D
6T ML_5H &6 5356Vl TT 61T B0 1GUITYUT6D LD&HF;, 60
W&NTL emL_ afL In_[HBE0TSH BYGI)

&Goou Snks Sueons BeoeouPsd SbIPLL LT TH
Gahiiiul” Beiren .

Gospild  &miy Gl 2 _5ayaisd
GSISBHOUL [HeiTen  10&Hg,60 WHINT L el on_[RHeTs
&BDY  CH G B 2 55T  @pedld Y6
ATmUSG B  CUTEH  Fo BEHONEH  eBID  LDHJI, 6D
WwHNT oL Dpewed  ymaudbd oTHSHE  OBmeirer
shubsiul L 17ife) s®by o _sefwmany sbubsinn’ L
aIeded  dn_(RBHELTH  QIBID D&, 6D SN o
Dphe6eaiigh  CHTLL. &G  Agisuso®d  Cobily
aIemeL DpCFLH HID WHITH o HEH6OTS aIHLD
uda)  &GDY ey  AaTBgG  FPUTTEHS DB, 6D
SNt G dn_[HBHE0TSH QU DL F &6,
&®mIoy  Dgpisusvifledr  ufBgiemyuisst g liuem_ui’spib,
& DL QU B SigyIauevifsir b g1smiyueor
Sl iusmL_uPgyid BB5®HD Ul 3&Heb
Semevsmio  Baumd  Deuisalsin o _Saye Gubm 1Pms
SeooPIGUITNY GCLoDUITT smaUWIT AT Y AP EVIDST60T
STL H&HaTHdeD 2 siam G IGUTuPsd  omHmD  Galiig)
dn_BHOTS aUBID oI WHITE Do DNTmUHS
STHHBHIH GHmeTaTiIBGE M.
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On perusing this reply, it is stated that the computer would be locked and
false entries are not possible. Moreover, it is stated if the excess sugarcane
is received, then the Chief Executive’s permission is necessary to unlock
and make entries. In such circumstances the allegation that the petitioner
had concealed the excess sugarcane and excess payment to sugarcane is
baseless. Moreover, the petitioner is not assigned the work of making
entries in the computer and he is no way in-charge of the computer. The
work of a “Cane Officer” are that of a programming the work of an
agriculture officers in department of agriculture and the work allotment
order 1s produced before this Court and the relevant portion is extracted
hereunder:
“Il. Cane Officers: The cane officers are with basic qualification
of B.Sc. (Agri). They are controlling one division office of the
sugar mills. They are popularizing the cane varieties which are
found new at research station level. They are responsible to
follow the entire agronomical practices for cane crop advised by
the universities and research stations. The adoptability of the
variety, suitability of the tract, high sugar content varieties
selection are done by these cane officers by following the
intensive agriculture practices, they increases the cane yield.
During cutting season, by engaging lorries for transport,
maintain the priority of the registered farmers and to send the
cane to the mills. In a way they are programming the work of
an agriculture officers in department of agriculture.”

On perusing the work allotment order it is seen that the petitioner being a
cane officer is a field officer and was not assigned the work of entry in the
computer at all. The 1* charge against the petitioner states that the
petitioner has made entries and also states the petitioner colluded to make
entries. When the charge is against the work allotment, then the contention
of the petitioner that the respondents are making the petitioner to face
unnecessary allegations without duty assigned to the petitioner is right.
Therefore, the petitioner is entitled to relief.”

https://lwww.mhc.tn.gov.in/judis
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The petitioners are not even allowed to make entries in the computer, the
very allegation is irrelevant, incorrect and the very basis of the charge memo
itself 1s erroneous. The Writ Petitioner in W.P.(MD)No.15022 of 2016 batch has
also obtained reply under RTI how the entries should be made in the computer.
In the reply, RTI officers have stated that without the knowledge of the Chief
Executive, the entries cannot be made. The secret pincode is with the Chief
Executive, unless he opened the computer with secret pincode, the computer
cannot be opened. The probability of opening the computer and making false
entries 1s not possible. Following the aforesaid order this Court is of the
considered opinion that the work allotted to the petitioners are entirely different
and the allegations in the charge memo is nothing to do with his work. When the
charge is against the work allotment, then the contention of the petitioner that the
respondents are making the petitioner to face unnecessary allegations without
duty assigned to the petitioner is right. Therefore, the petitioner is entitled to

relief.

21. The next contention of the petitioner is that the charges are vague
without any specific allegations against the petitioner for which the petitioner

ought to face the enquiry and the petitioner would be in a position to reply for the

https://lwww.mhc.tn.gov.in/judis
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vague charges and hence, the petitioner claims that the petitioner should be
protected from facing the vague enquiry. Admittedly on perusing the charges, the
charges are vague, the charges only state the dereliction of duties, the petitioner
has not discharged whole heartedly and with devotion etc. Therefore, this Court is
of the considered opinion that the charges are vague and the petitioner is in

advantageous position.

22. For the reasons stated above, this Court is inclined to quash the
impugned orders and the impugned orders are quashed. As far as the petitioner in
W.P.(MD).No0.2709 of 2018 is concerned, the petitioner is still having service for
approximately 3 more years. Hence, this Court directs the respondents to
reinstate the petitioner in W.P.(MD).N0.2709 of 2018 with continuity of service
and with backwages. As far as the petitioner in W.P.(MD).N0.3400 of 2018 is
concerned, the petitioner has already attained superannuation, the respondents
shall pay the terminal benefits by fixing the date of superannuation as the date of
retirement and disburse the entire terminal benefits to the petitioner. However, the
belated payment will not carry any interest except for the statutory interest
granted under the provision of law. The order shall be implemented within a

period of eight (8) weeks from the date of receipt of a copy of this order.

https://lwww.mhc.tn.gov.in/judis
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23. In view of the above, the Writ Petitions are allowed. There shall be no

order as to costs. Consequently, connected miscellaneous petitions are closed.

09.05.2023

Index : Yes/No
Internet : Yes
Nsr

To

1.The Secretary,

The State of Tamil Nadu,
Department of Industries,
St.George Fort,

Chennai — 9.

2.The Commissioner of Sugar Mills/
The Director of Sugar,
Tamil Nadu Sugar Corporation Limited,
State of Tamil Nadu,
696, Anna Salai,
Nandhanam,
Chennai.
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S.SRIMATHY, J

Nsr

Pre-delivery Order made in
W.P.(MD).Nos.2709 of 2018 and 3400 of 2018

09.05.2023
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