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C.R.P(MD)No.379 of 2021

PRAYER: Civil Revision Petition is filed under Article 227 of
Constitution of India, to call for the records pertaining to the order
passed by the learned Subordinate Judge, Aranthangi in E.A.No.48 of
2019 in E.P.No0.55 of 2017 in O.S.No.39 of 1990 dated 21.03.2020 and

set aside the same.

For Petitioner : Mr.N.Balakrishnan
For R2 & R9 : Mr.R.Paranjothi
For R1, 3 to 8, 10 to 14: No Appearance

ORDER

This petition has been filed to quash the order passed by the
learned Subordinate Judge, Aranthangi in E.A.No0.48 of 2019 in E.P.No.

55 0f 2017 in O.S.No0.39 of 1990 dated 21.03.2020.

2.This petition has been filed to set aside the order passed by the
learned Subordinate Judge, Aranthangi, in E.A.No0.48 of 2019 in E.P.No.

55 0f 2017 in O.S.No.39 of 1990 dated 21.03.2020.

3.The petitioners are the defendants in O.S.No.39 of 1990. The
suit was filed for performance of agreement dated 20.02.1989. The suit
was decreed by the Trial Court by its judgment and decree dated
31.01.1992. Aggrieved by the same, the petitioners have also filed
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A.S.No.246 of 1992. The appeal suit was also dismissed by the Appellate
Court by its judgment and decree dated 01.07.2008. No further appeal

was preferred by the petitioners herein.

4.By the impugned order dated 21.03.2020, in E.A.No.55 of 2017
in O.S.No0.39 of 1990, the learned Subordinate Judge, Aranthangi, has
dismissed the above application filed by the petitioners under Section 47
of CPC with the following observation:-

“T. sy QUMGLD MDD <Dy5) 60011 & 61601
DL_11uemL_ufled umMemeu uN b IHCLITI DNF 6D DI NG)) 6T6001.
3971990 — 6D ST SHITLDSOIG TS 6l LOSOIGTITH @D G SEYNES
eUUbGLILLY UL H Hn G HlemmECeu MM SIDIEOY DHDMIS
unNengD  CHTN  YHBCHMTL w1 F0iy  [HSHI0sIDHHED  al1ph
STHHeD GIFUigG 31.01.1992—H BCHFH  6IHNOMISTITHEHDHS
SBHBIMTH DG TITHET  SIGITDIGTITHEHBG &HedJwll  ugGHHIn
elpdhidh &I SHiumemsoor  NDINNGSIUL (heTemHl. Dbd  HiTsmu
eIHTHE 1DIBHTITHET GF60lemsdl 2 WAHSUDID IDHIEMT  dlemaruied

CiosdApsmDUT b A.S.No.2ue/92 BT &6D QFuUTWIUL (b
01.07.2008 — b CHh ) LD60)IG T db 61T BT H6D GFul
Goed1psmmUi (b SHETEHLIL_ QiU (b S1psmID h&HID60ID
Sy 2_migh GF W W IUL (b STaTF). LDGHI6D 2 _ifh 50601 M
Hlsmaruiled LOsOIGHTITHT CosdIpsmMUih HTHHeD GFUIHCUTHI HeDL_
2 SH&Ia] oI NDINGSIUL ailsbemed 6ls0ilus®D®G b SHILNsYID
eUid QB T600I b 6T6NTTHeT. DNBHDG el DNFed HlemmECouDMIFH6D
s EP.No. 5572017 6Ifiogysnyisst SHidbbed GFuig b
S0y e Myemsoidh@ 1101 [HlemDEBeUMDMIGHeD LDs0)ID6N  DsDIDHH B
10s0)l  [Glspiemenuilsd SbhHGID CUTEHI OIS TNTHeT Sbdh  LDsD)ID6
SHTHBH6D G Ul BTN TTH6I.

8.9J6D alIPHBED  DMeDG  BHOMIG  UMNSTID  GHr

STy MNDINNG S (b eiTelm d1pihlemevuiled BHIT6D
I THT] FL L5 %e0TLLg 12 el (BL_GH MGl SHITLITem600T6mUI
HlsmmGeu MM HlsmmGsu MMI LDsD)I BT & 6D GF Ul
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GaM 6001 b LD. JNY: BTG ) 30.08.2016 — b CHhH)
Y&HiHBCHTL 60 F iy BHUDID b gHl6D SIS ITLDSO)IS TIIT & 6l
HlemDCAUMIHED 10s1)l HTHBHeD GFUIWIL b 1Netl b HHIDOIDID
YSHBHTH SHubiSWGHDG 1160l 1I0MMIGHed GF uTw UL (b eilsngl.

9. Sbinsd)ialsd  slipbletar 1NJF Femeolemdl  UTTemaMUNbLID  GUTGI
STIUTMs00EDW  HlemDCAUMDD  HTUAUTIDUTEIH  NF6d  6MIPHHI6D
SHTNed Dmbhay BB GHDHT DDV F)] CoedpsmMUiL” (b
&Ny  GHHuND DBhH  HUBIGHDSHT  6lOilsdDH Db
BHIDOIDID UNF eDsmeoT GFUTW  Cals00Tlg U|ATETEL. GJDDMH  IDMISH
UNGNY sMIPGSHED 12 aGBL GHDG6T HedDCUMM 10s0)  HTdhdbeD
Gauiw  GeusdlIbhlD 6le0iUGD  QBHGIUTID 6lhGhallsh HbhoHH
CaumiUmbld SPebsded. DFeD IIPHSHBD 31.01.1992 —h CHF)
Sy INDINGBOUL (b aTaTg)l. DBHDG 1NsoT1} 12
M(BL_BIHEHHEGH DNDHMeUGH 200L —1D  alBL_GHHDGH  NF 6D
HlemMDEBsuMISH6D 1060)  SIGIMDYGTTTHT  HTHB6D GFuiw G600l LD.
DLHeoITed  DMbBH  BMOBL L HEHd (pHed CoedpsmMUih  _.@h.dlg.
2L6/92 BT &H6D GF WU (b LTsoT601T 01.07.2008 — )
CHhFHBHmeol (1pLga] GUDMISTaNGl. GHTeveuJidly FL L 1D 1NNe] 139 — 6ol
LLg SHTIILIT6m6001 HlemmGeudmIsd HD G 6I1CUTSI SHemL_d)
2 SHGIML_TIULSDEHT ,BICHI9ID HD dMUGL_BHev  DiICUTIHISHT60N
SMeDaMJIDY]  GHMTL_Bidh  GeMsdll bl  6160IMI G TeLEVLILIL” (b 6iT6N ).
DGHeulllle  UTTeaUNGIOCUTH Dbhd  allphEHlsd  Cuosdapsmmuih
BHellEhLILY QUi 01.07.2008 — &G 116011 ST60T

HlemDEsUMISH6D 1060 HTdBdHsD GFUIW  HTeLaUILDL GGHBITL_HGBIDII. "’

5.The specific case of the of the petitioners is that the execution
proceedings initiated by the respondents in the year 2016 before the Sub
Court, Pudukottai in EP.No.73 of 2016. Later, it was transferred to the
Sub Court, Aranthangi, and renumbered as E.P.No.55 of 2017. It was

clearly barred by limitation in terms of Article 136 of Limitation Act.
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6.1t 1s submitted that in the absence of stay by the Appellate Court
in A.S.No.246 of 1992, question of saving of limitation did not arise.
Therefore, execution proceeding if any, ought to have filed from 12 years
from the date of the judgment and decree of the Trial Court on
31.01.1992. It is submitted that the Trial Court has committed error in

dismissing the application filed by the petitioners in E.A.No.48 of 2018.

7.In support of the present case, the learned counsel for the
petitioners submits that as per the impugned order, it is categorically
recording the fact that there was no stay obtained by the petitioners in
A.S.N0.246 of 1992. It is submitted that the Trial Court has misconstrued
the decision of the Hon'ble Supreme Court in Shanthi Vs.
Vishwanathan T.D and Others reported in 2018 (4) TLNJ 412 (Civil).
Specifically, it is submitted that in the said decision, the Court was
concerned with the case where the stay operating in favour of the
judgment debtor during the pendency of the appeals and accordingly, the
judgment debtor continued in the possession of the property. Whereas, in
the present case, no stay was operating against the respondents and
therefore, nothing precluded the respondents to initiate proceedings

under Section 136 of the limitation Act, 1963. The learned counsel also
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placed reliance a decision of this Court in Tamil Nadu Housing Board

Vs. Jayanthi reported in 2021 (3) MWN (Civil) 421. Wherein this Court
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observed as follows:-

https://www.mhc.tn.g%/iﬂjydis

"25.He also relied upon the judgment in the case
of Moman V.Munshi and others, 2002 SCC Online Raj
160, in which the Hon'ble Supreme Court of India held
as follows:

“10.In RatanSingh V. Vijay Singh and others,

2001 (1) CTC 683 (SC) : AIR 2001 SC 279, the Hon'ble
Supreme Court considered a large number of judgments
of various High Courts in a case where the Second
Appeal was dismissed as being time-barred, but
considering the provisions of the Limitation Act,
observed as under:
“Filing of an Appeal would not affect the enforceability
of a Decree unless the Appellate Court stayed its
operation. But, if the Appeal results in Decree, that
would supersede the Decree passed by the Lower Court
and it is the Appellate Court's Decree, which becomes
enforceable .. As no Decree was passed by the High
Court in Second Appeal, the Decree of the First
Appellate  Court remains unaffected and the
enforceability once commences remains undisturbed
for a period of twelve years therefrom. The execution
process initiated by the Appeal long after expiry of
twelve years from 1.8.1973 is, thus, irretrievably
barred.”

11.Thus, in view of the above, it cab be
summarised that by virtue of the provisions of Order 41,
Rule 5 of the Code, merely filing of an Appeal would not
amount to stay or mere institution of the Appeal does
not prevent the Decree-holder to execute the Decree and
unless the Appellate Court puts and embargo, the
Decree is executable. Even if the Appellate Court
reverses the Decree in view of the provisions of Section
144 of the Code, there can be restitution without any
hindrance and if the Appellate Court had stayed the
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execution proceedings, the period of stay is to be
computed and excluded from the period of limitation
of execution of the Decree.”

The Hon'ble Supreme Court of India held that
filing of the Appeal would not affect the enforceability of
a Decree unless the Appellate Court stayed its
operation. If the Appeal results in Decree, that would
supersede the Decree passed by the Lower Court and it
is the Appellate Court's Decree, which becomes
enforceable. When the Appellate order does not amount
to a Decree, there would be no supersession and hence
the Lower Court's Decree continues to be enforceable.

26.In the case on hand, admittedly the First
Appellate Court stayed the Decree passed by the Trial
Court and finally dismissed the Appeal Suit by the
Judgment and decree, dated 12.10.2004. Thereaffter,
the petitioner filed Second Appeal before this and
Special Leave Petition before the Hon'ble Supreme
Court of India and both were dismissed in its limini that
too, in the condone the delay Petition itself. Therefore,
no Decree passed by this Court or by the Hon'ble
Supreme Court of India as such, the Decree passed by
the First Appellate Court continuous to be enforceable
and it remains unaffected and undisturbed by the
Appellate Courts. Therefore, the Respondents ought to
have filed the Execution Petition within a period of
three years from the date of Judgment passed by the
First Appellate Court viz., on or before 12.10.2007.
Therefore, the above Judgments are squarely applicable
to the case on hand and the Judgment cited by the
learned Counsel appearing for the Respondents is not
helpful to the case on hand and the Execution Petition
itself'is barred by limitation.”

8.Per contra, the learned counsel for the respondents on the other
hand would submit that the impugned order of the Trial Court is well
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reasoned and requires no interference. He submits that there was merger
of the original decree passed on 30.01.1992 with the decree passed by the
Appellate Court on 01.07.2018 in A.S.No.246 of 1992 and therefore,
there is saving of limitation and therefore, the execution proceedings
initiated by the respondents in E.P.No.73 of 2016 which was later re-
numbered as E.P.No.55 of 2017 was well within the limitation under

Article 136 of the Limitation Act.

9.1 have considered the argument advanced by the learned counsel

for the petitioner and the learned counsel for the respondents 2 and 9.

10.The impugned order rejecting the application filed by the
petitioners on the ground of limitation cannot be sustained. The
Execution Petition filed by the respondents was clearly time barred under
Article 136 of the Limitation Act. The Trial Court ought to have
considered the same as there were no stay operating against the

respondents to initiate the execution proceedings in time.

11.Therefore, I am inclined to allow this Civil Revision Petition.

Accordingly, the impugned order passed by the learned Subordinate
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Judge, Aranthangi, in E.A.No.48 of 2019 in E.P.No.55 of 2017 in
0.S:No.39 of 1990 is set aside and accordingly, E.A.No.48 of 2019

stands allowed.

12.This civil revision petition stands allowed. No costs.

Consequently, the connected miscellaneous petition is closed.

13.04.2023

NCC : Yes/No
Index : Yes / No
Internet : Yes/No
dss
To
1.The Subordinate Judge,

Aranthangi.
2.The Section Officer

Vernacular Section,
Madurai Bench of Madras High Court,
Madurai.
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